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The Uluru Statement  
 
The Uluru Statement rejected minimalism and called for a constitutionally enshrined voice 
and a commitment to a treaty or treaties. The emphasis remains on the need for a 
recognition of the rights that inhere in Aboriginal and Torres Strait Islander peoples, a 
structural change of the relationship between Indigenous and non-Indigenous peoples, and 
a requirement that Indigenous peoples be heard.1  
 
These issues are not surprising and have informed the recognition debate since its 
inception. Furthermore, these issues are based in fact and law. It is a fact that Aboriginal 
and Torres Strait Islander peoples occupied the land before the British and their successors; 
it is a fact that no agreement has been reached with Aboriginal and Torres Strait Islander 
peoples; and it is a fact recognised in law that rights, concomitant with continuing 
sovereignty, inhere in Aboriginal and Torres Strait Islander peoples.2 
 
The Uluru Statement should not be understood as an abandonment of the efforts toward 
what is often termed minimalist or symbolic reforms in favour of more substantive and 
structural reforms. The two are not mutually exclusive and should be understood together. 
One without the other will not affect the transformative change in the relationship between 
Indigenous and non-Indigenous Australians that is required.  
 
The practical difficulties of constitutional reform, while not inconsequential, should also not 
stand in the way of political leadership toward reform. Constitutional reform should further 
not be understood as a final settlement. This approach to reform as a finalisation continues 
a perceived narrative that addresses Aboriginal and Torres Strait Islander peoples as an 
issue or problem to be dealt with and acted upon.3  
 
What is required is a transformed relationship through a commitment to doing things with 
Aboriginal and Torres Strait Islander peoples through substantive recognition of the rights 
that inhere in Indigenous peoples. The reform of the Constitution remains fundamentally 
important because it is the place where both the reconciliation of the truth of Indigenous 
existence can be achieved along with the structural transformation of the relationship 
between Indigenous and non-Indigenous Australians.4  

                                                      
1 These demands are importantly informed by the lived experiences of Aboriginal and Torres Strait Islander 

peoples which have often been of exclusion and dispossession leaving Indigenous peoples to be acted upon 
without recognition, protection or consultation fitting their rightful place in the Australian nation.    

2 Mabo v Queensland (No 2) (1992) 175 CLR 1 established the legal and factual acceptance of these truths. 
Furthermore, these rights or interests are not ‘special’ as they are often derided as being so, but are rather 
legitimately part of Australian and international law and history.  Mabo (No 2), rather than creating special 
rights, corrected Australian common law jurisprudence with respect to the place and acceptance of 
Indigenous rights. This position is now further supported by the fact of the Commonwealth being signatory 
to the United Nations Declaration of the Rights of Indigenous Peoples.  

3 Aboriginal and Torres Strait Islander peoples have proven to be resilient in their survival and will continue to 
do so into the future. This fact of existence requires a transformed relationship between Indigenous and 
non-Indigenous peoples as it is clear the current structures are not producing empowered communities.  

4 Despite the long running arguments and perceived conflicts between symbolism and substantive or practical 
reforms the Constitution is exactly that institution where symbolism and practical substance meet. The 
Constitution can provide the important transformative space and opportunity for a reconciliation of the truth 
of Australian history and the structural foundations for a new relationship.  
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Reform need not be abandoned to fears of overreach or to claims of minimalism. Rather, an 
appropriate balance could be achieved that recognises the unique place and rights of 
Indigenous peoples and enables the structural reform of the relationship as required. 
 
 
The Need for Change  
 
Beyond recognition of the unique place of Aboriginal and Torres Strait Islander peoples,5 
constitutional reform has always been informed by structural imperatives that inhibit the 
relationship between Indigenous and non-Indigenous peoples. These imperatives include:   
 

- The mention of race, and exclusions based on race, in the Australian Constitution;6   
 

- The power for the Commonwealth and others to act without consultation, including 
s 51 (xxvi) of the Constitution – the ‘Race Power’ – and the effect on current 
legislation its removal may have;7   

 
- The failure to negotiate an agreement with Indigenous peoples; and 

 
- The failure to reconcile the truth of Indigenous existence. 

 
Mabo (No 2) achieved to some extent the reconciliation of Australian history and law with 
the fact of Aboriginal and Torres Strait Islander peoples’ existence. However, Mabo (No 2) 
was also clear in its impact that the legal system could only do so much, and that a more 
permanent and significant recognition of Indigenous peoples would have to be driven by 
political will and the legislature.  
 
This issue of authority was also a central part of the importance of the 1967 Referendum. 
The changes in 1967 enabled the Commonwealth, with its resources and good will, to 
become directly involved in the lives of Aboriginal and Torres Strait Islander peoples. Yet 
despite these milestone events, missed opportunities continue to exist in the failure to 
transform the relationship between Indigenous and non-Indigenous Australians that would 
enable empowered communities.  
 
To this extent, change to the Constitution need not detail nor express the terms and 
conditions of an agreement. Change rather could be both minimalist and robust in its 
structural effect. Because of what is accepted as legal reality, change need simply enable 

                                                      
5 The word ‘unique’ is often used to define the place of Aboriginal and Torres Strait Islander peoples. This type 

of recognition alone is that highlighted by the Referendum Council as being minimalist and not effecting 
substantive reform.  

6 Race should not be a defining or authorising element of the Constitution. Furthermore, Aboriginal and Torres 
Strait Islander peoples should not be defined by race. Their rights and interests are not based in their historic 
demarcation according to attitudes informed by biological racism, but rather inhere in Aboriginal and Torres 
Strait Islander peoples as an immediate reflection of their continuing social, cultural and political sovereignty 
as is recognised in Australian common law jurisprudence.  

7 The provision of a new head of power that includes a guarantee to consult could address concerns around 
authoring power for current legislation and provide the mechanism for Indigenous peoples to be heard.  
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the commitment to a transformed relationship, based on recognition of the unique place of 
Indigenous peoples, through the provision of a new head of power for the Commonwealth 
to begin treaty negotiations.8 This new head of power could include a requirement to 
consult with those affected by laws made for Aboriginal and Torres Strait Islander peoples.9 
This would enable the harnessing of good will toward recognition and ensure appropriate 
attention be given to a broad concern within Indigenous communities for substantive 
reform.  
 
This proposal could also mean that the demand to be heard need not necessarily mean a 
constitutionally enshrined representative body or allocated parliamentary seats. Rather, the 
combined working of local agreements,10 with a requirement to consult in the new head of 
power, could enable appropriate representation for Indigenous peoples based on their local 
authority. It may eventuate that local peoples organise into a group such as an Assembly of 
First Nations to be negotiated with and to exercise influence in the national debate, but 
authority and power would rest with local peoples themselves, through their treaty 
relationship and status, rather than in potentially unrepresentative organisations.11  
 
This is an important key to balancing concerns for minimalism and overreach. Rather than 
prescribing and locking in potentially exclusionary and unrepresentative measures, the 
enabling of treaty negotiations in the Constitution along with a guarantee to consult, 
actualises the potential for any number of different arrangements to be negotiated with 
Aboriginal and Torres Strait Islander peoples and limits the potential for coercion into forms 
or interests not according to the local peoples choosing or benefit. 
 
 
Potential new Head of Power  
 
The potential new head of power in the Constitution could achieve both the goals of 
minimalist and substantive reform by better understanding and expressing the central 
issues of constitutional recognition.  
 
This means removing those sections of the Constitution that are no longer relevant,12 
recognising and reconciling the truth of Indigenous existence, and providing for the ability 
and commitment to a transformed relationship between Indigenous and non-Indigenous 
Australians. This could alleviate concerns for overreach by enabling future discussions and 
negotiations, but could simultaneously entrench through substantive reform the rightful 
place of Aboriginal and Torres Strait Islander peoples.  
 
 
 

                                                      
8 This idea is not new and has been present in the debate for some time.  
9 This could provide those Indigenous peoples directly affected by the legislation a guaranteed right to be 

heard.  
10 Authority for representation of Indigenous peoples then being vested in the local peoples themselves.  
11 This way the local peoples themselves are the base of authority, not the representative organisations, and 

that authority to speak for and be heard would always then exist with the local peoples.  
12 Sections 51(xxvi) and 25 of the Constitution.  
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Section 51A – Aboriginal and Torres Strait Islander Recognition  
 
The Commonwealth of Australia recognises that the lands now known as 
Australia were occupied by Aboriginal and Torres Strait Islander peoples 
according to their own laws and customs.13 
 
The Commonwealth of Australia recognises that no formal agreement has 
been entered with Aboriginal and Torres Strait Islander peoples for the 
occupation of their lands.14  
 
The Commonwealth of Australia commits to a new relationship with 
Aboriginal and Torres Strait Islander peoples premised on recognition of the 
sovereignty that inheres in Aboriginal and Torres Strait Islander peoples.15 
 
(1) As such, the Commonwealth of Australia:  
 
(i) Shall, in consultation with the relevant State and/or Territory, enter, in 

good faith, a treaty or treaties with Aboriginal and Torres Strait Islander 
peoples to affirm those rights already recognised and those rights to be 
further negotiated;16 

 
(ii) May, in consultation with those effected peoples, make laws for 

Aboriginal and Torres Strait Islander peoples.17   
 
  

                                                      
13 Fact now recognised in Australian and international law.  
14 Further fact that differentiates Australia from other former colonial states with similar histories and 

relations with their Indigenous peoples.  
15 Fact also now recognised in Australian common law jurisprudence.  
16 The word ‘shall’ expresses an explicit requirement without prescribing how that process would occur and 

what the content, subjects or objects of those agreements would be. Enables the Commonwealth the 
authority to commit to a new relationship and empowers Aboriginal and Torres Strait Islander people in their 
own local groups rather than being forced into a potentially unrepresentative organisation. The 
Commonwealth, in partnership with the States and Territories, would need to provide the resources for this 
process to occur. The requirement for the Commonwealth to negotiate in good faith should also head of any 
concern of the inequality between parties and could also provide legal standing for Indigenous peoples to 
pursue breaches of this guarantee.  

17 The word ‘may’ means that the Commonwealth does not have to make laws and that this section could 
become defunct once treaty relations and the negotiated rights that flow from those agreements exceed and 
replace the need for any specific laws. Yet in the event of existing or new laws, the requirement would mean 
actual consultation with those effected and legal standing in the event of a breach of this guaranteed right to 
be consulted. There may be issues with what amounts to consultation, but this could be interpreted with the 
requirement that treaty negotiations be in good faith and that those effected be consulted. Ultimately, the 
two sections could be interpreted together and could affect recognition, substantive reform and a 
guaranteed voice without having to establish a new representative body. If Indigenous peoples wanted 
however to establish a representative body then this would be up to them as self-determining peoples 
recognised and negotiated via their treaty status with the Commonwealth.  


