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1. Introduction  

Constitutional recognition promises to unify and complete the Australian 

Constitution by reconciling the truth of Indigenous existence with that of the 

accepted narrative of settler colonialism. I argue, however, that this promise 

fails to understand and address how the recognition campaign is complicit in 

the further and violent limited accommodation and appropriation of indigeneity. I 

demonstrate this by showing that this violence is not unique to the recognition 

campaign but that the campaign is in fact reflective of a wider liberal rights 

discourse of the politics of recognition. According to this discourse, I argue that 

the concept of recognition operates according to an exclusionary and 

possessive logic of desire which simultaneously produces and is driven by the 

practice of sovereign authority. 

 

The concepts of recognition and sovereign authority are key to my thesis 

and are explained throughout this seminar paper. Generally, however, I 

understand recognition to be the predominant liberal process by which 

determinate meaning is produced and re-represented by negative and 

exclusionary categories of classification. I further understand sovereign 

authority in this operation of negation to be represented in the enunciation by 

which a subject performs an act of recognition. I understand sovereign authority 

in this instance as the productive force of the relationships of recognition 

mediated by different and particular conceptualisations of law, culture and 

subjectivity. By failing to understand this violent operation of recognition, the 

campaign to recognise Indigenous people consequently operates, as does the 

wider practice of the politics of recognition, within a closed space that is 

structured by a number of presuppositions that are subsequently informed by a 

liberal rights discourse of subjectivity that produces and maintains itself within 

certain conceptualisations of law and culture. I develop and explain these 

presuppositions further in my seminar paper with respect to how they are 

productive within the concept of Indigenous rights. Generally, however, I 

understand these presuppositions to be based on the supposed objective 

standard of a rights baring individual subject that is the base unit of a liberal 

society. This base individual is assumed to be the homogenous form of 

subjective existence free from cultural relativity that is juxtaposed to the liberal 
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conceptualisation of the individual subject’s choice to attach to and identify 

themselves with Indigenous rights that are understood as being group rights 

existing beyond those of the individual. 

 

What the recognition campaign risks in this continued operation and 

reproduction of the politics of recognition is the further spatial, temporal and 

psycho-affective determination of indigeneity. This is my key critique of the 

campaign to recognise Indigenous people. I understand recognition in this 

specific instance as the discursive processes by which indigeneity is made 

cognisable and representable to non-Indigenous interests. An example of this 

process is demonstrated by the demand of native title jurisprudence for 

Indigenous people to conform to particular conceptualisations of indigeneity that 

are limited in that they space and temporalise indigeneity as something 

authentically different, historic and impossible to achieve.1 The psycho-affective 

nature and effect of this (re)cognition is experienced by Indigenous people in 

continuing instances of settler colonialism where they are forced to articulate 

themselves within a dominant structure that is limiting and exclusionary of their 

existence. Rather than provide for a positive recognition of Indigenous people 

beyond idiomatic essentialisms,2 constitutional recognition as part of the 

machinery of this operation represents the memorialisation of the development 

and progress of the Australian nation by way of the historical and continuing 

violent exclusion, denial and appropriation of indigeneity. Effectively, the 

supposed homogenised and objective base of Australian society progresses 

forward towards the teleological unity of the nation while indigeneity moves from 

a subhuman category of excluded and differentiated excess capable of 

elimination to being a marked particular interest of choice for individuals 

belonging to a particular group rather than a legitimate existence in its own 

right. 

																																																								
1  Elizabeth Povinelli provides an exemplar critique of this operation of recognition in The Cunning 

of Recognition (Duke University Press, 2002).  
2  By this I mean the products of an always imperfect forced translation, mediated by a calculation 

of value, of indigeneity into a dominant structure which produces the stereotypical 
representations and markers of Indigenous people that remain impossible to maintain as an 
authentic representation of self. This further fuels the anxieties and psycho-affective productions 
of colonialism. My understanding of this process is informed by Jacques Derrida’s commentary 
of the production and operation of the sign in Of Grammatology (Johns Hopkins University 
Press,1976) and in Writing and Difference (Routledge Classics, 2001).  



	 4 

 

I address these problems of constitutional recognition by discussing in 

turn what I identify as being the key sites of contestation in the recognition 

campaign: (1) the limitations of the proposals for constitutional recognition, (2) 

the ambiguity of Indigenous rights, (3) the ignored violence of recognition and 

(4) the misconceptions of sovereignty. I then outline and expand my thesis by 

explaining my methodological approach to the problems posed by constitutional 

recognition. I conclude my seminar paper with an overview of my intended 

chapters and a summary of my progress to-date and of that toward completion. 

I intend for my research to provide an answer to the question of whether or not 

a more just reformulation of the relationship between Indigenous and non-

Indigenous Australians can be achieved outside of the politics of recognition. By 

doing so, I situate my research as an important contribution to a growing field of 

critical Indigenous legal theory and as a refocusing of the recognition literature 

to what I understand as being the central problem of the exercise of sovereign 

authority and the resultant responsibilities that can be understood and 

developed by the reformulation of this relationship.   

 

2. The recognition campaign   

2.1  The limitations of the constitutional recognition campaign  

The proposed recognition of Indigenous people in the Australian Constitution 

represents the most recent attempt to achieve a reconciled relationship 

between Indigenous and non-Indigenous Australians. The official recognition 

campaign aims to provide for the realisation of a unified nation by the 

recognition of the unique place of Indigenous people and the rectification of 

Indigenous exclusion from the nation’s founding legal document.3 Further to 

these goals, proposals also include the removal of racist remnants from the 

Australian Constitution, the prohibition of racial discrimination,4 and the 

protection of Indigenous language and culture.5 More substantial proposals also 

include amendments to s 51 (xxiv) (‘the Race Power’) of the Australian 

Constitution to mandate that power be exercised only for the benefit of 
																																																								

3 Commonwealth of Australia, Recognising Aboriginal and Torres Strait Islander Peoples in the 
Constitution: Report of the Expert Panel (2012) v.   

4  Ibid 157-173.  
5  Ibid 78-81.  
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Indigenous people,6 a point which highlights a key driving force behind the 

recognition campaign because of the comparatively weak position of 

Indigenous rights that remain without constitutional protection and are 

susceptible to legislative action.7 While outlining the official proposals for 

recognition, I argue in this section that the proposals effect a further limited 

accommodation of indigeneity,8 fail to provide additional protection for 

Indigenous rights, and conform to a now traditional prohibition of the question of 

sovereignty. The possible effects of the limited proposals are that rather than 

offer a substantial transformation of the relationship between Indigenous and 

non-Indigenous Australians, they risk maintaining and further reinforcing an 

established and exclusionary hierarchy of interests.  

 

The proposals in favour of recognition are backed by reasonably 

uncontroversial positions. For example, it is widely accepted that Indigenous 

people were treated poorly in the past and that this treatment is not acceptable 

by contemporary standards. Furthermore, Indigenous people were excluded 

from the full benefits of civil society pre and post-federation Australia, and 

subsequently absent from the drafting of the Australian Constitution.9 This 

absence has meant that Indigenous people have had their rights and interests 

excluded from participation within the Australian nation except for in historically 

discriminatory forms.10 It seems obvious that a liberal democratic society 

premised on a principle of equality would remove any discriminatory sections in 

their national constitution and that efforts would be made, through institutional 

programs such as recognition, to reconcile with a dispossessed Indigenous 

																																																								
6  Ibid 128-131, 144.  
7 These proposals are addressed further below in section 2.3 with regard to the literature on 

constitutional recognition; Megan Davis and Marcia Langton, ‘Constitutional Reform in Australia: 
Recognizing Indigenous Australians in the Absence of a Reconciliation Process’ in Patrick 
Macklem and Douglas Sanderson (eds), From Recognition to Reconciliation (University of 
Toronto Press, 2016) 449, 454-462.  

8 Limits have always existed with regard to the recognition of Indigenous people. From previous 
limits restricting Indigenous people to reserves or missions and prohibiting certain employment 
and property ownership or personal relationships to limits that characterised Indigenous people 
as lacking in humanity, limits now represent a horizon of what indigeneity can ostensibly be. 
Limits exist more generally however and are necessitated within a practice of recognition that 
produces meaning by negation.  

9 Megan Davis and George Williams, Everything You Need to Know About the Referendum to 
Recognise Indigenous Australians (NewSouth Publishing, 2015) 7-25.  

10John McCorquodale, Aborigines: A History of Law and Justice, 1829-1985, Unpublished Thesis, 
PhD, August 1985, 89-104.  
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people and extend the rights and privileges of legal subjectivity and citizenship 

to those previously excluded. While some dissenting arguments suggest that 

any form of differentiation in a democratic society offends the basic principles of 

equality and the rule of law,11 and some arguments extend even further towards 

the absurdity of threats of cultural relativity and bigotry,12 a predominant corpus 

of liberal rights theory suggests that group rights such as those that are 

possessed by and recognised in Indigenous people are an important primary 

good for those individuals to be able to participate fully in society and can 

therefore be supported by a liberal rights theory.13  

 

Expectations of the inevitability of constitutional change are also 

represented as being reasonably uncontroversial in four successive 

Commonwealth Government reports. The first report delivered was that of the 

Expert Panel on Recognising Aboriginal and Torres Strait Islander Peoples in 

the Constitution (‘the Expert Panel’) in 2012.14 What was important about the 

2012 report was not necessarily the recommendations made however, but 

rather the limited terms of reference that governed the Expert Panel’s 

investigations and effected the final recommendations of their report.15 Namely, 

the Expert Panel was required to ensure that each recommendation they 

reported would:  

 

- contribute to a more unified and reconciled nation;  

 

																																																								
11Tom Flanagan presents a sustained critique of Indigenous rights in the Canadian context in 

First Nations? Second Thoughts (McGill-Queen’s University Press, 2nd ed, 2008). The problem 
with Flanagan’s critique however is that it relies on questionable liberal presuppositions of law, 
culture and subjectivity that lead Flanagan to repeat the exclusionary calculations of the politics 
of recognition. Brian Barry has also provided a sustained defence of liberal values of justice in 
comparison to group or minority claims. An example of this can be found in ‘The limits of cultural 
politics’ (1998) 24 Review of International Studies 307. The problem too with Barry’s articulation 
is his reliance on those same liberal presuppositions as Flanagan which effect an assumed 
homogeneous base of existence that is dismissive of indigeneity. I address these issues further 
in section 2.2 of this paper.  

12 See Gary Johns (ed), Recognise What? (Connor Court Publishing, 2014).  
13 Indigenous rights are generally characterised as ‘group rights’ that are possessed inherently by 

members of a particular culture and in addition to the rights held by all individuals. I discuss 
Indigenous rights and their justifications further in section 2.2.  

14 Above n 3 Commonwealth of Australia.  
15 Ibid 4.  
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- be of benefit to and accord with the wishes of Aboriginal 

and Torres Strait Islander peoples; 

 

- be capable of being supported by an overwhelming 

majority of Australians from across the political and social 

spectrums; and  

 

- be technically and legally sound.16  
 

By setting prefigured boundaries commensurate with the ostensible 

political realities of constitutional recognition, the possibilities for the 

transformation of the relationship between Indigenous and non-Indigenous 

Australians lies within a familiar and forced acceptance of the self-defeating and 

reifying dominance of non-Indigenous Australia. While the guiding principles 

point to an account of the wishes of Indigenous people these considerations are 

otherwise subsumed within the greater political and legal structure of non-

Indigenous dominance. That is, if Indigenous aspirations are different to those 

of the non-Indigenous majority – which I believe there exists a significant 

proportion of Indigenous people that do want something different to the 

essentialist characterisations and limited provision of group rights as is offered 

by the recognition campaign – it does not matter, as the operation of recognition 

mediated by sovereign authority necessitates their exclusion for the protection 

of the dominant whole. What is produced rather is an abstraction of an 

otherwise constructed and contingent circumstance as being a natural and 

unchangeable reality as though it were the only legitimate expression of 

existent life. What I mean by this is highlighted in the fact that the ultimate 

possibility of success for recognition rests with an overwhelming non-

Indigenous majority, a point which is represented in the requirement that any 

proposal be capable of overwhelming support.17 This means that whatever 

proposals are eventually put forward and accepted are going to be those that 

																																																								
16 Ibid.  
17 This is not just a reflection of a desired unity in the political community but is also a refraction   

of the legal demands of constitutional amendment according to s 128 of the Australian 
Constitution which requires a majority of yes votes in a majority of the states including an overall 
national majority.  
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are overwhelmingly acceptable to a majority non-Indigenous population and 

interest, or perhaps more perceptively, to a non-Indigenous conceptualisation of 

what is cognised as being good for Indigenous people. These observations 

situate the problem of constitutional recognition squarely in the realm of 

deliberations on the concept and practice of sovereignty. By remaining faithful 

to a unitary rather than pluralistic or differential concept of society and the 

sovereign operation and production of law,18 the recognition debate has 

remained within its accepted and restrictive horizon of meaning and prohibits 

the very questioning of sovereignty which is a concept and practice itself at the 

generative core of the recognition problem.  

 

Contiguously then the successor to the Expert Panel, the Joint Select 

Committee on the Constitutional Recognition of Aboriginal and Torres Strait 

Islander Peoples (‘the Joint Select Committee’), was also restricted by the same 

limitations in its investigations and findings reported in its interim, progress and 

final reports.19 By operating within these proscribed limitations, both the Expert 

Panel and the Joint Select Committee were further limited to making 

recommendations that would contribute toward a successful recommendation 

only. By adhering to these constraints, the reports and the recommendations 

had the further effect of immediately reinforcing the confined nature of the 

debate within a closed structure, rather than exploring a more substantial 

transformation of the relationship between Indigenous and non-Indigenous 

Australians.20 This prefigured closure ignores the greater complexities of the 

relationship between two sovereign singularities that now inhabit a shared 

space,21 and also ignores the greater consideration of Indigenous aspirations 

toward a sovereign determination of their own existence. 

																																																								
18 See Kirsten Anker, Declarations of Interdependence (Ashgate, 2014). Anker provides a 

persuasive critique of this situation in her argument for a discursive legal pluralism that is better 
able to accommodate Indigenous difference.   

19 Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander 
Peoples, Parliament of Australia, Interim Report (2014) v; Joint Select Committee on 
Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples, Parliament of 
Australia, Progress Report (2014) v; Joint Select Committee on Constitutional Recognition of 
Aboriginal and Torres Strait Islander Peoples, Parliament of Australia, Final Report (2015) 1-5.  

20 Such as self-determination and treaty options.  
21 I understand the concept of sovereign singularities against arguments of cultural essentialism 

that are made towards Indigenous proclamations of being through a liberal rights discourse. I 
understand a sovereign singularity to be a general space of homogeneity from within which 
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These limitations also highlight once again that it is precisely the 

aspirations of Indigenous people that must be sacrificed as being secondary to 

the unified, objective and homogenised whole. Significantly, this sacrifice is 

necessitated by the requirement of a unified whole in the Australian nation; the 

operation of recognition, in cognising a recognisable sameness and 

commonality of the particulars that will belong to a unified whole by calculating 

the value of any inclusion, necessitates the exclusion of excess in its violent 

apprehension of what is beyond, through the very demarcation of that unified 

and ideal whole.22 The mistake so soften committed here is to ascribe to this 

process an inherent naturalness disconnected and subsequently abstracted 

and reified from the contingent choices of human agency involved in its very 

construction. Yet while a law of recognition can be identified and read to 

understand its productive operation as I do, it is not a law of nature appealing to 

a universal and transcendental ideal as though it were beyond reproach and 

unchangeable. Rather it remains a contingent choice, albeit informed by 

differing historical forces, to value one particularity over another and to structure 

society based on the achievement of this ideal in calculation and base 

homogeneity rather than a maximisation of the potentiality in differential 

existence – of the flux of existent life.23 So it is here then that Indigenous 

aspirations must be sacrificed once again.  

 

I address Indigenous aspirations toward sovereignty and their 

importance for the recognition campaign more specifically in section 2.4 below. 

However, it is important to note more generally the reception of these 

aspirations within the official recognition campaign. Evidence of the Indigenous 

sacrifice elaborated on above is clear in the Expert Panel’s and the Joint Select 

Committee’s prohibition, in the form of limited terms of reference and direct 

																																																																																																																																																																		
differential articulations of being can be drawn and produced while remaining unique in their 
own right. My understanding of this concept and my development of it towards an 
understanding of Indigenous rights is heavily influenced by Jean-Luc Nancy, particularly 
Nancy’s Being Singular Plural (University Press Stanford, 2000).   

22 I address this operation further below with regard to recognition in section 2.3.  
23 I take the concept of the flux of existent life from the collaboration of Indigenous philosophy in 

Leroy Little Bear, ‘An Elder Explains Indigenous Philosophy and Indigenous Sovereignty’, in 
Sandra Tomsons and Lorraine Mayer (eds), Philosophy and Aboriginal Rights (Oxford 
University Press, 2013) 6-19.  
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statements,24 of developing and further exploring the repeatedly expressed 

aspiration of Indigenous people toward sovereignty and a relationship 

reformulated by the development of a treaty.25 Treaties are complexes in their 

own right and the many critiques I make of the discourse of recognition and its 

operation according to a number of significant presuppositions have been made 

towards their effectiveness for achieving just outcomes for Indigenous people.26 

But they are representative nonetheless of a significant Indigenous aspiration 

that exists outside of and beyond the discourse of recognition and the offer of 

limited group differential rights amongst the allowed inclusions and 

appropriations of indigeneity. 

 

Indigenous aspirations toward sovereignty are also representative of a 

separate and different formulation of existent life, a diffuse singularity, replete 

with its own conceptualisations and understandings of law, culture and society – 

its own being.27 While discourses of sovereignty have been criticised for their 

forced articulation of indigeneity within a dominant structure because they are 

argued to only reinforce the very problems that sovereign proclamations attempt 

to overcome,28 they have remained, nonetheless, important affirmative 

moments of a refusal to cede to the dominant homogeneity. Their danger 

persists however in the effect and allure they have upon colonised people 

trapped within a colonial structure.29 At this level of influence, it is argued that 

Indigenous people come to seek their own appropriation within a dominant 

structure to have something even minimal that is representative of a free life – 

not a choice to seek acceptance, but a forced decision following existence in 

the liminality between inclusion and exclusion of settler colonialism. It is in this 

greater sense of a refusal to cede however that moments of Indigenous claims 

																																																								
24 Above n 3, Commonwealth of Australia 205-212; Above n 19, Joint Select Committee Final 

Report 69-72.  
25 Indigenous sacrifice is not new. Indigenous people have paid a violently inordinate price for the 

growth and progress of the Australian nation.  
26 Dennis H. McPherson and J. Douglas Rabb, ‘Prolegomena to Any Further Discussion of Rights 

That May Be Considered Aboriginal’, in Sandra Tomsons and Lorraine Mayer (eds), Philosophy 
and Aboriginal Rights (Oxford University Press, 2013) xv-xvii.  

27 I develop these concepts further in sections 2.2 and 2.4.  
28 Taiaiake Alfred, Peace, Power, Righteousness: An Indigenous Manifesto (Oxford University 

Press, 2nd ed, 2009) 79-94.  
29 Aileen Moreton-Robinson, The White Possessive (University of Minnesota Press, 2015) 153-

173.  
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to sovereignty represent much more than rudimentary claims to material, 

territory and political authority within a delineated boundary.  

 

In this more nuanced context, commentators have demanded for as long 

as interactions have occurred between Indigenous and non-Indigenous people 

to know by what right has a universal law of appropriation and exploitation been 

committed against Indigenous people.30 More contemporary answers have 

generally followed the progression of liberalism itself in the rehabilitation and 

reconciliation of its more violent and exclusionary edges to its supposed 

promissory core of equal dignity.31 The Australian reception of Indigenous 

resistance and existence according to a rehabilitation of the universal principals 

of liberalism is exemplary in the work of Henry Reynolds.32 By asking ‘did the 

Aborigines exercise political and legal dominion over Australia before the 

coming of the Europeans?’,33 and by determining an answer to that question 

through an evaluation and equivalency of ‘traditional society’ with ‘civil 

society’,34 Reynolds achieves, whether consciously or not, a re-inscription – 

albeit in different forms – of the very inequalities in the treatment of Indigenous 

people that he wishes to displace and atone for in the Australian nation.35 In 

order for Reynolds to identify Indigenous people as holders of sovereignty and 

in order to reformulate a state-to-state sovereign relationship,36 Reynolds must 

find value for Indigenous people by appealing to a common valuation and 

standard of relation in traditional European conceptualisations of sovereignty.37 

Indigeneity is once again made cognisable by appropriation and is recognised 

as appealing to a common category of value worthy of legitimation and 

protection. Indigeneity is translated from its irreducible excess on to a violent 

and homogenous plane of being; it is cut, marked and reformulated according 

to a value of calculation based once again on a non-Indigenous 

conceptualisation of the good and of the meaningful. 

																																																								
30 Irene Watson, ‘Buried Alive’ (2002) 13 Law and Critique 253, 257-260.  
31 See Duncan Ivison, Paul Patton and Will Sanders (eds), Political Theory and the Rights of 

Indigenous Peoples (Cambridge University Press, 2000).  
32 Henry Reynolds, Aboriginal Sovereignty (Allen & Unwin, 1996).  
33 Ibid xiv.  
34 Ibid 16-60.  
35 Ibid 155-174.  
36 As is the case predominately in the United States informed by the Marshall trilogy of cases.  
37 Above n 31, Reynolds, 155-174.  
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This project of redemption is not Reynolds alone and is endemic of the 

wider corpus of the liberal rights discourse on Indigenous affairs.38 But it is 

dangerous precisely because it is so influential and because it effects an 

amnesia as to the cost that has been inordinately paid by Indigenous people for 

their inclusion and recognition. That early cost was almost total – arbitrary 

dispossession, war, disease and death.39 Later that cost became more ordered 

– the transformation of savages into governable subjects,40 the earlier in time of 

whom would gradually disappear by either death or assimilation, all of this 

occurring under the watchful and protective gaze of the coloniser. The most 

recent price has been that demanded of Indigenous people to be reconciled to 

a repentant, sorry but triumphant whole – be Indigenous on dominant terms for 

dominant purposes within dominant allowances or don’t be. Control of the 

coloniser remains paramount and to this end little has changed in the course of 

history between Indigenous and non-Indigenous Australians. Throughout this 

history, the Indigenous body has remained marked by the recognising gaze of 

the coloniser and has been forced to pay the inordinate price of recognition. To 

emphasise the key point that I am making, not only has the cost paid by 

Indigenous people become invisible as they are incorporated into a reconciled 

whole, the cost that is generally necessitated by the very operation of 

recognition in the dominant structure of power relationships also becomes 

generally invisible. Hidden from view, the violent appropriation of others and the 

objectification of sovereign singularities charges forward as marking others as 

being irredeemably capable of appropriation by a dominant singularity. 

 

If Reynold’s above detailed account of Indigenous sovereignty provides a 

scholarly example of liberal redemption, then Mabo v Queensland (No 2) (1992) 

175 CLR 1 provides the juridical concordant articulation of this rehabilitation of 

modern liberalism.41 By providing an answer of sorts to the repeated challenge 

																																																								
38 Above n 31.  
39 Bain Attwood, Telling the Truth About Aboriginal History (Allen & Unwin, 2005) 87-157.  
40 Heather Douglas and Mark Finane, Indigenous Crime and Settler Law (Palgrave Macmillan, 

2012) 8.  
41 Mabo v Queensland (No 2) (1992) 175 CLR 1.  
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of an Indigenous sovereign presence,42 the Mabo (No 2) judgement read the 

archive of Australian and International settler colonialism as a shameful blight 

on history and one that the Australian nation could not condone as part of its 

modernity.43 By identifying native title as something inherent to Indigenous 

people and of its own type,44 Mabo (No 2) emphasised that the common law 

only recognises native title – it does not create it.45 And in recognising native 

title, Mabo (No 2) set the boundaries and articulations of what would be 

acceptable and to what extent that recognition would be allowed to question the 

legality of the Australian nation. This restriction is clearest in Brennan J’s fear 

that to acknowledge an Indigenous presence or principle of title beyond that 

being made acceptable would be to ‘fracture the skeleton of legal principle 

which gives the body of our law its shape and internal consistency’.46 Yet this 

decision was not just about the internal consistency of the Australian legal 

system but rather was reflective of the exclusionary operation of recognition 

toward a unified and homogenised whole premised on the unitary existence of 

sovereignty at its core. By doing so, Mabo (No 2) not only effected another 

imperfect translation and sacrifice of indigeneity,47 but reaffirmed the dominant 

position of the non-Indigenous legal and political culture by demarcating the 

very extinguishment of that which it was recognising.48 Judge, jury and 

executioner: the articulation of what and who is or isn’t Indigenous finally moved 

from the daily interactions of settlers to the wandering musings of governors 

and government administrators through statutory embodiments to reach the 

highest representation of legal and sovereign authority in the Australian nation.  

 

Articulations and judgements of indigeneity have changed intermittently 

due to discursive contingencies. What has remained constant throughout 

Australian settler colonial history, however, has been the necessitated 

calculation exercised in the sovereign articulation of the recognition of 

																																																								
42 Such as Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 and Coe v Commonwealth [1979] 

HCA 68.  
43 Mabo v Queensland (No 2) per Brennan J 29.  
44 Mabo v Queensland (No 2) per Brennan J 58-61.  
45 Mabo v Queensland (No 2) per Brennan J 58-61.  
46 Mabo v Queensland (No 2) per Brennan J 29.  
47 It would always be imperfect and could never be anything other than imperfect.  
48 That is the ability for native title to be extinguished which is not enshrined both in the common 

law and the Native Title Act 1993 (Cth) by s 11, Division 2B and is defined in s 237A.  
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indigeneity; that is the gathering of everything on to the one homogenous plane 

of understanding and demarcation. In the repetition of this calculation, the 

official recognition campaign operates within this same structure. The campaign 

can only recognise indigeneity within certain parameters that do not threaten 

the dominance of the coloniser, but in doing so, the campaign as the 

institutional representation of the dominant structure, maintains the prohibition 

of questioning this operation of recognition by delegitimising dissention.49 What 

is effected then is the question of the very sovereign necessitation of 

recognition remaining off limits. To this end, the official recognition campaign 

and many other commentators maintain that recognition as it is currently 

proposed does not foreclose on questions or aspirations of sovereignty being 

realised through future initiatives such as treaty.50 These lines of argument 

maintain that recognition does not negate the Indigenous aspiration toward 

sovereignty nor does that aspiration negate any attempt at recognition in the 

Australian Constitution. For example, both the Expert Panel and the Joint Select 

Committee recognised the importance of sovereignty to Indigenous people in 

the majority of the submissions they received and the majority of community 

consultations held. Evidence of this can be read in the repeated mention of the 

desire toward sovereignty and a treaty in the Joint Select Committee’s Hansard 

of its community consultations.51 Indigenous people consistently expressed 

their position as ‘the original people of this land’;52 their dismay at not being 

recognised sooner and the doubt this delay cast on any current attempt;53 the 

desire ‘to move forward as sovereign people’;54 that the not having a ‘treaty and 

sovereignty… does not give us any power’ toward ‘controlling our destiny’;55 

																																																								
49 For example, at the public consultation held by the Joint Select Committee in Halls Creek, 

rather than engaging with a concerned member of public about their concerns of sovereignty, 
the Chair of the Joint Select Committee proceeded to repeat the belief that sovereignty was not 
at issue and treated the member of the public as though they were not educated on the issue by 
continually offering to send a copy of the Report of the Expert Panel so that the wider 
community could learn to understand also. Parliament of Australia, Committee Hansard, 
Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples, Halls Creek, 22 July 
2014, 10.  

50 Above n 19, Joint Select Committee Final Report 69-72.  
51 Above n 49, Parliament of Australia.  
52 Ibid 8.  
53 Parliament of Australia, Committee Hansard, Constitutional Recognition of Aboriginal and 

Torres Strait Islander Peoples, Fitzroy Crossing, 23 July 2014, 13.  
54 Parliament of Australia, Committee Hansard, Constitutional Recognition of Aboriginal and 

Torres Strait Islander Peoples, Shepparton, 13 August 2014, 6-10.  
55 Ibid.  
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that ‘sovereignty requires Indigenous people to govern their own affairs’;56 the 

fact that ‘this is our land’;57 the fact that ‘I am not Australian. I am Wiradjuri 

Gandangara’;58 the fact that the ancestors ‘did not give up sovereignty rights’;59 

the fact that a ‘white man’s piece of paper’ is not needed to ‘say that this 

country belonged’ to Indigenous people;60 and the belief that recognition would 

‘twist everything around’ as though by sleight of hand.61 Despite these 

affirmations of indigeneity, and those in the many submissions,62 the Joint 

Select Committee responded in kind with the prefigured limitations. Not only did 

the Chair repeatedly state the fact that legal advice received was that 

sovereignty was not negated by recognition but they failed to engage the topic 

as a serious concern of Indigenous people.63 Rather, repetitive sections of 

different reports detail the supposed complex and confused nature of 

sovereignty, the recognised importance of it to Indigenous people, but the 

ultimate fact that it cannot pursued due to acknowledging ‘that the wider 

Australian community is not engaged with this potentially contentious issue’.64 

Beyond these surface rebukes of the aspirations toward sovereignty, however, 

and the failure to engage more meaningfully with Indigenous sovereignty, the 

reality is that Indigenous sovereignty is neither understood nor wanted by a 

non-Indigenous majority.  

 

I address the particular issue of sovereignty below in section 2.4. 

However, it is important to note at this stage what I mean by stating that 

Indigenous sovereignty is neither understood nor wanted by a non-Indigenous 

and dominant structure dependent on the ability to control indigeneity. The 

problem generally, within the understanding and practice of sovereignty, is part 

of that same problem addressed above with reference to Reynolds. That is the 

forced articulation and calculation of indigeneity according to a foreign concept 
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and practice as though that basis of calculation were the homogeneous base of 

all existence and the only legitimate representation of a diffuse singularity. This 

process only causes to obfuscate the exclusionary processes by which 

Indigenous people are forced to pay an inordinate price for their inclusion and 

recognition.65 The refusal to address this ultimate operation of sovereign 

authority as the productive mediation of recognition is evidenced in Mabo (No 2) 

and its predecessors, the terms of the official recognition campaign itself, and 

also in the wider corpus of a liberal discourse on sovereignty and the law.66 

Brennan J’s fear of the skeletal fracture necessitated by the greater 

(re)cognition of indigeneity beyond that acceptable inclusion of native title is 

witness also to this greater operation of sovereign authority in liberal discourses 

of law and sovereignty.67  

 

Stewart Motha describes the refusal to address this operation of 

sovereignty as part of the failure of the postcolonial.68 The attempt in Mabo (No 

2) is to maintain an ideal, unitary and infinite legal system and nation that 

reconciles the sovereign event of its founding with a continued re-inscription of 

its new existence. To do so, however, by including another singularity 

previously excluded, presents the moment of an ‘im-possibility’ – what is 

effected is a ‘law and society in Australia [that] is determined by preserving and 

disavowing the colonial sovereign “event” that founded the colony’.69 As part of 

the rehabilitative practice of modern liberalism, the legal system must both 

preserve itself as the infinite ability to decide the sovereign exception, while also 

being able to adapt and change to reflect its difference from when it recognised 

Indigenous people as subhuman.70 This situation is effected because of the 

assumed unitary and ideal notion of sovereignty that rests at the core of liberal 

discourses of law. Rather than being able to work through this aporetic situation 
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of having to be both finite and infinite,71 the law responds to this anxiety by 

marking clear boundaries of determinate existence and withholding the power 

to do so from others by obscuring again its own productive origins. Peter 

Fitzpatrick has discussed too this failure of the postcolonial and states that the 

continued prohibition of the question of sovereignty exists because to allow the 

question ‘would reveal the partial and contingent nature of… authority’.72 It is 

precisely a prohibition that represents ‘the panic-tinged scent of the phantasm 

in legal foundation… the arbitrary sacrifice of indigenous peoples shoring up 

that foundation’,73 drawn from the law’s productive liminality between its being 

determinate and infinite. The prohibition then is both a matter of self-protection 

and determinate exclusion. Fitzpatrick identifies this prohibition and mythic 

foundation in the grand traditions of law – despite their differences – from 

Thomas Hobbes, Immanuel Kant, John Austin, and H.L.A Hart. The resultant 

fact is the pervasive nature of the positivist tradition that insists on preserving 

itself by the prohibition of the critical understanding and disturbance of its 

productive core. Translated to an Australian context, the result is a national 

government and culture that refuses to acknowledge a separate and legitimate 

singularity in its own form, which even from a liberal rights discourse is glaringly 

obstinate when considering the now internationally recognised and documented 

importance of a sovereign right of Indigenous self-determination toward 

alleviating Indigenous disadvantage.74 

 

Informed generally however by this wider background, the final report of 

the Joint Select Committee made ten recommendations within their prefigured 

possibilities. Six of the ten recommendations concerned provisional and 

administrative matters and did not require substantive constitutional change.75 

Recommendation 6 likewise did not require constitutional amendment but it did 

recommend the inclusion of the United Nations Declaration of the Rights of 

Indigenous Peoples (‘the UNDRIP’) as an instrument affecting the definition of 
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‘human rights’ under the Human Rights (Parliamentary Scrutiny) Act 2011 

(Cth).76 This recommended inclusion is significant in its own right as it highlights 

a largely unstated anxiety about the wider position of the protection of 

Indigenous rights by moving towards a greater provision for their oversight and 

protection. This suggested anxiety is highlighted further when noting that 

Australia, along with other significant settler colonial nations including the 

United States, Canada and New Zealand, did not initially sign the UNDRIP 

sighting concern at the documents ambit while reaffirming their own perceived 

progress on Indigenous rights.77  

 

The substantive recognition recommendations that require amendment 

of the Australian Constitution however are also representative of the limitations 

addressed above. The final report made three substantial recommendations.78 

Recommendation 3 was straightforward in that it recommended the removal of 

s 25 of the Australian Constitution, a provision that allows members of a 

particular race to be excluded from voting. Section 25 is largely understood to 

belong to a time no longer reflective of Australian society and there exists little 

to no opposition to its removal.79 Recommendation 4 and 5, however, work 

together where the Race Power is recommended for removal and replacement 

with one of the three options detailed in Recommendation 5. Each of the three 

proposals recommend similar provisions expressed in the terms of 

‘recognising’, ‘acknowledging’ and ‘respecting’ Indigenous people with regard to 

Indigenous presence before invasion,80 the continuing relationship of 

Indigenous people to their lands and waters and the continuing languages and 

cultures of Indigenous people.81  

 

All three substantive recommendations of the final report of the Joint 

Select Committee require the curtailing of power by either having regard to the 

Constitution and the ‘peace, order and good government of the Commonwealth 
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79 Above n 9, Davis and Williams, 98-100.  
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with respect to Aboriginal and Torres Strait Islander peoples’,82 or additionally 

that a ‘law of the Commonwealth, a State or a Territory must not discriminate 

adversely against Aboriginal and Torres Strait Islander peoples’.83 While each 

of the proposals is considered to be ‘legally and technically’ sound,84 immediate 

concern with regards to the interpretation of the potential sections can already 

be raised by those with only a cursory knowledge of constitutional 

interpretation.85 More importantly, however, each of the substantial proposals 

deals specifically with the ability – the sovereign authority – of the 

Commonwealth Government to legislate to effect Indigenous people. This is a 

problem and question of sovereignty, despite contentions otherwise. This is 

evidenced not just in the fact that the subject matter deals with sovereign 

authority, but is also highlighted by the fact that the prohibition of a further 

investigation into the question of sovereignty is intimated in the very operation 

of the exclusion of the question of sovereignty. 

 

In effect then, the limitations of the campaign highlight evidence of my 

argument that the greater problem of the inextricable relationship between 

recognition and sovereign authority remains undeveloped in the official 

recognition campaign and is indeed a prohibited or at least limited conversation. 

The reason why these limitations are such an important issue, and generative of 

the push towards constitutional recognition, can be explained further by 

understanding the current controversial common law interpretation of the Race 

Power and the relatively weak position of the existing legislative protections of 

Indigenous rights. The controversial interpretation of the Race Power resulted 

from the decision in Kartinyeri v Commonwealth (Hindmarsh Island Bridge 

Case) (1998) 195 CLR 337 where the majority High Court decision was 

otherwise split as to whether the Commonwealth’s power to make laws for ‘[t]he 

people of any race for whom it is deemed necessary to make special laws’ was 

restricted by any consideration of benefit to the effected people.86  
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The Race Power was amended by referendum in 1967 when the words 

‘other than the aboriginal race in any State’ were removed enabling the 

Commonwealth to legislate for Indigenous people.87 Popular support at the time 

of the referendum demonstrated the perceived good faith surrounding the 

changes to the Race Power and the expectation that any use of the power 

would be for the benefit of a particular race in situations such as the 

amelioration of disadvantage.88 Consideration of the scope of this power in 

Kartinyeri, especially by Kirby J,89 discussed whether or not a detrimental action 

could be understood as a manifest abuse of the Commonwealth’s power and 

what the context of the 1967 referendum had meant for future characterisations 

of the Race Power. In referring to Hansard, academic literature, and 

international treaties of the expectations and obligations of human rights, and in 

dissent, Kirby J referred to ‘textual and contextual’ circumstances, maintaining 

that the ‘purpose of the race power’ was to permit ‘special laws for people on 

the grounds of their race. But no so adversely and detrimentally to discriminate 

against such people on that ground’.90 To this effect, Kirby J found the 

characterisation of the manifest abuse test to be unreasonable in that, as the 

Commonwealth had suggested as being possible, it would allow the 

implementation of laws similar to those experienced under National Socialism in 

Germany.91 

 

Rather than limit the Commonwealth’s power to a narrowing 

consideration of benefit, however, what the 1967 referendum had in effect done 

was broaden the scope of the power based on an ordinary interpretation of the 

textual meaning. Despite the understanding that is shared with many by Kirby J, 

Anne Twomey has demonstrated that, in agreement with legal commentary at 

the time of the 1967 referendum, that the more implicit reality can now be read 

in the cabinet documents of the Commonwealth Government from the time.92 
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The amendments were intended to preserve the ability to effect a particular race 

in whatever way the Commonwealth might see fit.93 While the amendments 

were achieved among public confusion about what was actually being achieved 

for Indigenous people,94 Twomey demonstrates that no such confusion existed 

in the executives mind.95 In fact an earlier bill that had been introduced to 

parliament addressed the concerns of interpretation specifically and included a 

clause to ensure that any changes made would not lead to unsatisfactory 

interpretations.96 The resultant path taken however not only demonstrates the 

Commonwealth’s intention to maintain the broad power under the Race Power, 

but it also highlights the precarious nature of any future amendments or 

inclusions that are proposed, despite them often being argued for on the basis 

of the outcome from the 1967 referendum and the majority decision in 

Kartinyeri. 

 

 Against this constitutional backdrop then, Kartinyeri arose following the 

Commonwealth’s enactment of the Hindmarsh Island Bridge Act 1997 (Cth) 

(‘the Bridge Act’) in response to a long public dispute over the building of a 

bridge between Goolwa and Hindmarsh Island in South Australia.97 Ngarrindjeri 

community members opposed the building of the bridge due to a belief that the 

waterway between the land remains an important corporeal representation of 

their fertility;98 knowledge which had been conveyed secretly to particular 

women according to Ngarrindjeri law and culture, and a connection that would 

be broken by construction of the bridge.99 Protection was initially granted to the 

Hindmarsh Island area under the Aboriginal and Torres Strait Islander Heritage 

Act 1984 (Cth) (‘the Heritage Act’).100 Controversy ensued however after some 

Ngarrindjeri community members withdrew their opposition to the construction 

claiming there was no secret women’s business relevant to the proposed 
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construction area.101 Intensified interest and questionable journalism fuelled 

public anxieties that culminated in the South Australian State Government 

establishing the Hindmarsh Island Royal Commission in 1995 to investigate the 

secret women’s business as accusations surfaced that the knowledge had been 

fabricated in opposition to the bridge.102  

 

The transcript of the royal commission highlights the deeply conflictual 

and political nature of the deliberations of the Royal Commission. Community 

members were pitted against one another as Indigenous people were called 

before the highest public investigatory institution available to the State to be 

questioned and to explain themselves before the law.103 The ensuing issues 

were an all-too-familiar experience for Indigenous people who still live with and 

experience the ongoing epistemic and physical violence of colonialism by being 

forced to be cognisable and to articulate their rights and interests within a 

dominant system of law.104 This was especially so in situations such as the 

Royal Commission where Indigenous people were called before others as the 

object of knowledge in an otherwise structured hierarchy that maintains a 

position of abject powerlessness for Indigenous people.105 What is particularly 

important is the role that expert evidence played in the deliberations. The 

particular issue for the Royal Commission was why early anthropological 

reports by George Taplin had not detailed the prominent role of a women’s 

secret business.106 But as Irene Watson explains, while the absence of the 

secret business from Taplin’s reports was deemed evidence of a fabrication, 

this absence is more symptomatic of the very nature of anthropological 

interaction with indigeneity and the law’s attempted understanding and 

translation of Indigenous people.107 That is, the very ‘element of secrecy drives 

those with power nuts. It places knowledge out of their reach’.108 And as this 
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knowledge was out of reach – or not cognisable – it was deemed as being 

illogical and ultimately fabricated. ‘Anthropology mirrored back its own ideal’ as 

had the law.109  

 

Subsequently, the royal commission found the women’s business to 

have been fabricated. This finding along with growing public anxiety on the 

position of Indigenous rights generally, culminated in a renewed legal challenge 

following the newly elected Howard Government’s enactment of the Bridge Act. 

The original decision to grant protection was deemed invalid by the High Court 

due the previous responsible minister not having followed due process. The 

question of the validity of the Bridge Act according to the Race Power however 

was held over for consideration. Of importance, however, for the Ngarrindjeri 

people claiming protection of their rights and interests under the Heritage Act, 

the prohibitive legislative enactments taken by the newly elected Howard 

Government in 1996 demonstrated the ease with which Indigenous rights could 

be legislated away.110 The Howard Government intervened in the Hindmarsh 

Island matter as part of a wider legislative reform agenda regarding Indigenous 

people particularly with respect to native title. The Native Title Act 1993 (Cth), 

having been implemented following the majority decision in Mabo (No 2) to 

recognise native title, had been a point of continued controversy. Largely fuelled 

by conservative sections of the media and politics, the Howard Government had 

campaigned on a platform of reform and restraint with regard to the growing 

concerns surrounding native title and the reconciliation movement in general.111 

The history of the moment is important to note. The Howard Government 

initiated a fundamental shift in both ideology and practice with regard to 

Indigenous affairs and reconciliation. The Howard Government emphasised 

practical measures over what were seen as being merely symbolic gestures 

and emphatically rejected a treaty on the basis that a nation could not sign a 

treaty with itself, imitating that Indigenous people were included with all others 
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as being Australian.112 The implications of this change in official governmental 

ideology and policy is important to note also. While the Aboriginal and Torres 

Strait Islander Commission (‘ATSIC’)113 was exercising a measure of self-

determination which had been an official policy agenda of previous 

Commonwealth Governments since the Whitlam Government of 1973,114 the 

Council for Aboriginal Reconciliation had been working towards a reconciled 

Australia for approximately five years with a view to a number of unifying 

programs and activities to celebrate the centenary of federation in 2001. All of 

this was to change however by the time the Howard Government had come to 

its end in just over a decade later. ATSIC had been abolished, the Council for 

Aboriginal Reconciliation finished, and a shift in the approach of the 

Commonwealth Government towards Indigenous affairs had been achieved 

with a decisive move away from self-determination.115  

 

Most notoriously, the Howard Government ended in 2007 not long after 

its response to the Ampe Akelyernemane Meke Mekarle (‘the Little Children are 

Sacred Report’) which culminated in the 2007 Northern Territory Intervention.116 

More detailed review of the Northern Territory Emergency Response (‘the 

NTER’) is beyond the immediate scope of this paper. However it is important to 

note generally the measures of the NTER as they are representative of the 

issues of sovereign authority that I am discussing and the program of direct 

intervention has recently been extended through to 2022 under the Stronger 

Futures Policy.117 In a response to what the then Prime Minister John Howard 

described as the ‘Hobbesian nightmare’ that children were living in,118 the 

Commonwealth Government implemented an unprecedented military and police 
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intervention in Northern Territory Indigenous communities.119 Importantly were 

the curtailment of rights by forced property leases, forced medical examinations 

not experienced specifically by Indigenous people since the infamous protection 

regimes, and the prefigured exemption of the measures from the protections of 

the Racial Discrimination Act 1975 (Cth).120 Further, the intervention targeted 

‘proscribed areas’ in the articulation of Indigenous people as the target of the 

intervention. What the intervention demonstrates is not just the abject 

powerlessness of Indigenous people with respect to the Commonwealth and 

States and their own situations without the empowerment of self-determination 

to take charge of their circumstances, but also the operation of sovereign 

authority and the position of what is allowed and recognised as ‘Indigenous 

rights’ as being susceptible to legislative curtailment.121 

 

The enactment of the Bridge Act can be situated within this changing 

historical environment as highlighted. The Bridge Act itself withdrew protection 

for the designated area that had originally been granted under the Heritage Act. 

Indeed, the long title of the Bridge Act itself was entitled ‘[a]n Act to facilitate the 

construction of the Hindmarsh Island bridge, and for related purposes’. Section 

4 of the Bridge Act specifically provided that the designated construction area 

was to be excluded from protection by the Heritage Act. But the Bridge Act in 

many ways signalled the symbolic and practical beginning of the Howard 

Government’s change in direction with respect to Indigenous affairs. The Bridge 

Act had the express purpose of legislating away Indigenous  rights. What 

became clear for Indigenous people was the precarious position of their rights 

as being simply another matter among many others for governments to 

consider within a hierarchy seemingly produced and reinvented within itself.  

 

Once again, and as reflected in the official recognition campaign, it is 

precisely these limitations, the setting of boundaries around what recognition 

could be, around what indigeneity is allowed to be, that highlights 

simultaneously what is at risk and what is being demanded of Indigenous 
																																																								

119 Above n 29, Moreton-Robinson, 153.  
120 Alissa Macoun, ‘Aboriginality and the Northern Territory Intervention’ (2011) 46 Australian 

Journal of Political Science 519-534.  
121 Ibid.  



	 26 

Australians, rather than being recognised of them, in a further limiting and 

statically essential accommodation. What is asked by recognition, or what is 

required, is the limited accommodation and subsequent further appropriation of 

Indigenous difference to an established, unequal and hierarchical structure of 

power relations via the further transformation of Indigenous singularity into the 

cognisable and identifiable Indigenous subject. Whether it be cultural heritage 

rights, native title, or self-determination rights, Indigenous demands must be 

translated into a cognisable form to be understood while the violence of this 

translation and forced articulation remains unaccounted for.122 

 

In these attempts at rectification of the Indigenous and non-Indigenous 

relationship then the fact that the recognition campaign targets the Australian 

Constitution is not insignificant. Rather than demand the further development of 

legislative or common law rights, the recognition debate targets precisely the 

central institutional representation of authority in the Australian nation, despite 

doing so within a restricted horizon and despite its intention not to question 

sovereignty. Not just a legal document that founds nor a representation of 

cultural and political authority, the Australian Constitution is the embodied 

representation of the existence of the Australian nation and is precisely that 

institutional body where normative conceptualisations deemed appropriate for 

legal transformation for the governance of Australian society intersect with their 

imbued socio-political hopes and aspirations of the former colonies and 

founders to be interpreted, applied and amendment – when needed – by 

successive generations. To highlight the ineffectiveness of a broken analogy, it 

is not simply a matter of chipping away at a wall one brick at a time, or of 

changing the shades of a window frame by which the issue is grasped, 

produced and understood, but rather what is at stake is the central importance 

of addressing the foundation of the relationship between to sovereign 

singularities.  

 

The Australian Constitution is that legal and authoritative foundation 

where change must occur in the relationship between Indigenous and non-
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Indigenous Australians. That foundation is one of sovereignty, a foundation of 

an interaction between diffuse sovereign singularities that is skewered by its 

own operative necessitation to favour one divergent form over another. 

Foundations too can be misleading. However, the point is to avoid rendering the 

relationship and the concept of Indigenous agency at the moment of the first 

interaction or the first invocation of British sovereignty over Indigenous people 

and their land as is so often done.123 Rather than continue to ignore the 

productive amnesia that facilitates the shadow over the corrupt core of the 

Australian nation, the point rather should be to highlight that it is the sovereign 

and authoritative nature of the relationship that remains unaddressed and 

repeated in every subsequent interaction between Indigenous and non-

Indigenous people. The point should be not to attempt to perfect the image of 

an ideal, but rather to witness the operation of the structure and its productive 

and maintaining qualities. It is this relationship and its continued and 

fundamental structuring according to an unequal power hierarchy which is 

mediated by a false but productive episteme of savagery towards Indigenous 

people that is in need of change.124 This structural operation of the relationship 

between Indigenous and non-Indigenous Australians is the generative force of 

both the relationship between diffuse cultures and of the very question of 

recognition. If there were not a question of sovereignty – necessitated by the 

critique of the sovereign authority involved in the very enunciation of recognition 

– there would not be a question of recognition nor would the problem of 

recognition be cognisable to its current form. Recognition is about that first 

interaction and its structure and knowledge; but it is also, perhaps more 

importantly, about how that interaction is not frozen in time but is rather 

reinscribed in every new interaction or re-inscription of the relationship. The 

importance of the Australian Constitution then is in the document’s institutional 

presence as the nexus of ambivalence, as both the rigid document responsible 
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for the representation of the authoritative operation that renders finite that which 

is infinite in the interaction between Indigenous and non-Indigenous Australians. 

 

 What is affected then in this example is a translation of indigeneity into 

something that can be recognised as a legal formality. Kartinyeri and 

subsequent interactions remain important as they demonstrate the place of 

Indigenous rights and Indigenous people within the dominant structure of power 

that now wishes to (re)cognise them. And in many ways it is a ‘re’ ‘cognition’ – a 

revision – of the previous cognition of Indigenous people. What becomes 

evident in a critical reading of the recognition campaign however are precisely 

those limitations, the continued failures to further protect Indigenous rights and 

the fundamental prohibition of the question of sovereignty. These are the issues 

that I intend my research to address. I detail how I understand these concepts 

differently to the current dominant discourses in the following sections.  

 

2.2  Ambiguous Indigenous rights  

The concept of Indigenous rights is important to a critical understanding of the 

recognition campaign and the wider liberal discourse of rights generally. And as 

human rights ‘have become the principle of liberation from oppression’ it is easy 

to understand how a conceptualisation of Indigenous rights has become so 

prevalent to alleviating and overcoming Indigenous disadvantage.125 Indigenous 

rights specifically however are considered to be group rights.126 That is they are 

rights that can be enjoyed by an individual based on their particular 

membership of a group. This position on the character of Indigenous rights is 

widely accepted in Australia and is demonstrated by the nature of native title as 

recognition of a claimant group, and in reference often to ‘Aboriginal and Torres 

Strait Islander people’ in the many statutory provisions that provide for the 

protection of Indigenous interests such as cultural heritage, or for providing for 

the positive discrimination through the employment of Indigenous people to 

‘identified positions’. To this extent, as Duncan Ivison has identified, Indigenous 

rights are said to exist where there is a demand for equality, a demand for 
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compensation for historical injustice or a demand or affirmation of difference.127 

Because of an ambiguous relation of these three formulations, Indigenous 

rights are also often said to be ‘inherent’.128  

 

Much of the predominant discourse on Indigenous rights then is 

addressed to understanding these demands for rights and how they can be 

facilitated. Will Kymlicka has provided a sustained engagement with minority 

and group rights and has argued that as the enjoyment of these particular rights 

or interests enables self-realisation of the individual they can be supported by a 

liberal ideology that would otherwise be hostile toward their differentiation.129 

However, Costas Douzinas has argued that in effect ‘human rights are Janus-

like, they carry the dual ability to emancipate and dominate, to protect and 

discipline’.130 What is ignored or overlooked in the dominant discourse of 

Indigenous rights is this duality in the process and effect by which Indigenous 

people must present before the law to be recognised as a rights barer and to 

have their particular rights deemed recognisable. Questions abound from this 

appearance before the law that result in situations such as the calculation of 

humanity itself.131 This is a particular history that is pertinent to Indigenous 

people who were historically excluded from the benefits of legal citizenship and 

had their subsequent dispossession and protracted eliminations mediated and 

legitimated by a foreign belief in their subhuman nature. Effectively, while 

‘abstract legal relations may create the conditions of equality under the law… 

they do not recognise or respect the needs, desires or history of the concrete 

person’.132 The particular needs or desires of Indigenous people are not met by 

Indigenous rights. As demonstrated above in the current recognition campaign, 

Indigenous people demand more than recognition but recognition is all that is 

offered. Indigenous people could hold out as the many commentators on the 

campaign have requested and address sovereignty later as an always already 

suspended possibility but this too ideally and unrealistically presents the 
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material circumstances of Indigenous people, and misrecognises the actual 

position of abject powerlessness within the dominant system. 

 

 The response to these issues from liberal rights theorists is uninspiring. 

Beyond the attempted accommodation mentioned above, for example, Kymlicka 

has stated that eventually Indigenous people must realise that their aspirations 

may be unrealistic.133 Furthermore, Jeremy Waldron has asked that if 

Indigenous people do not find the terms and concepts upon which the 

articulation of their interests must occur within a dominant structure to be 

appropriate or commensurate with their own understandings then what 

business do Indigenous people have using them.134 Not only do positions like 

Waldron’s demonstrate the dominant arrogance of liberal traditions of law and 

political theory toward Indigenous people, they also demonstrate the very 

principle which Waldron pits against Indigenous people. That is, the principles 

by which dominant settler colonial societies attempt to recognise and 

accommodate Indigenous people are the very causes of experienced injustice 

themselves. Yet rather than address the productive terms of this translation, 

liberal theorists remain blindly dependent on a set of core presuppositions that 

shore up their own dominant ideologies and positions of material wealth. Ivision 

too commits to this endeavour by providing the possible answer of ‘so what’ to 

the fact that liberalism has been implicated in the justification of colonial 

regimes of oppression.135 While Ivison does expand on what he believes to be 

the inadequacies of his ‘short’ answer, he does however claim that 

‘[c]contemporary liberal political theory has no truck with such assumptions. The 

history of liberalism’s complicity with colonialism is thus of no normative 

relevance save to remind us of the fact that human beings are fallible’.136 The 

problem here is twofold. Not only do these accounts ignore the realities of 

contemporary Indigenous struggles by misconstruing what Indigenous claims 

are, they operate still according to a number of presuppositions that provide the 

base principles of liberal approaches to the Indigenous rights discourse and 

assume a homogeneous base of existent life to which everything is calculable. 
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That presumption of the homogenous base relates to the individual rights 

baring subject that is informed by particular conceptualisations of law, culture 

and subjectivity. The liberal theorist will respond to this claim by pointing to the 

essential difficulties in articulating concrete cultures and identities and point 

back to an objective base of calculation that provides for the maximisation of 

individuality according to an agreed set of primary goods. There isn’t just 

multiple problems that can identified with this approach – the approach itself is 

the problem. The assumption that out of all of the diffuse singularities that 

inform different existent life that the liberal base is the only legitimate and 

common way of ordering a society of individuals is complicit in the very 

structure of recognition itself. That is the presumed homogeneity has as its 

referent the objective, legal individual subject that is the rights bearing subject. 

Yet this position was once, and in many ways still is, the particular existence of 

white property owning males, who allowed for distinctions and differentiation but 

only within their own classifications of form. The process by which that historical 

standard has now progressed, expanded and also retracted to now be the 

objective standard of a centre that denies difference and excludes by that 

predicate designation and existent reality is the unaddressed problem with 

sovereign authority at the core of Indigenous rights and at the core of their 

recognition more generally.  

 

I am not claiming the opposite and that the difference between 

Indigenous and non-Indigenous people and cultures is irreconcilable. But what I 

am claiming is that indigeneity has its own value beyond a simple relativism 

within the restrictive economy that has been directed entirely outside of this 

mediated existence which has been, largely and abstractly, the history of the 

West. Rather than continue to assume the homogenous base of a value of 

calculation between two diffuse singularities as being naturally and abstractly 

once premised in liberal tradition, the interaction should push – regardless of 

the respective positions of material wealth and power – a different 

conceptualisation and engagement of the interaction. However, what remains 

inherent in many liberal rights discourses is the potentiality to render any 

attempt to recognise Indigenous people as being further restrictive of 



	 32 

Indigenous agency and difference. It remains these dominant languages that 

informs and structures the economy of liberal constitutionalism, effectively 

illegitimating Indigenous claims against supposed criterions of cultural 

neutrality. This process however belongs to a bigger tradition of the politics of 

recognition, the roots of which I identity and challenge in G.W.F Hegel’s 

articulation of the progression of human spirit and consciousness below.  

 

2.3 The violence of recognition  

Formal recognition of Indigenous people under this presupposed narrative of 

liberal rights is not unique to Australian Indigenous affairs and is part of a much 

broader narrative that articulates Indigenous interests according to a liberal 

rights discourse commonly referred to as the politics of recognition.137  

Prevailing arguments according to the politics of recognition are that Indigenous 

people have a claim to special rights and interests, as opposed to and beyond 

those of non-Indigenous people, that should be afforded legal protection. 

Recognition is theorised as being important to achieving these protections for 

two key reasons. The first reason being that liberal recognition theorists, 

predominately following Hegel’s articulation of the struggle for recognition, have 

followed a philosophical tradition that places emphasis on the intersubjective 

constitution of the individual subject and their subsequent rights afforded in 

society. According to Hegel, the individual achieves their self-realisation through 

a conflictual negation of others and the objective world.138 By being recognised 

by others as a subject that has the desire to instil their will in the outside world, 

especially in private property, a generalised position of normative rights are 

believed to be realised and recognised in society whereby laws are can be 

formulated for the actualisation of the individual.139 This situation further results 

in the recognition of a common legal subject with certain legal rights as the 

standard of society.140 Following this, the subjects of the struggle for recognition 

then realise a state of mutual recognition that produces a standard of civil 

society. Important to this development is the reflection of individual will in 
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others. As individuals come to see themselves reflected in others through the 

commonality of their interests the individual and the other have one another as 

their position of self-reference. The end of conflict following this development 

then is a society that produces the resultant realisation of a state of mutual 

recognition in the intersubjective relationship. The second major of importance 

of recognition is that the failure to positively recognise others, or the 

misrecognition the fundamental rights or value in another culture, race or 

gender, is attributed to being a fundamental cause of harm to many 

marginalised or oppressed people and a breakdown in the assured commitment 

of the particular society to the normative conceptualisation of the generalised 

legal rights.141  This is particularly pertinent to the position of Indigenous people 

and their recognition. Just as human rights have become a tool of 

emancipation, the politics of recognition has become the vehicle by which these 

rights are to be achieved. 

 

The idea is that, just as demonstrated above with Mabo (No 2), modern 

society no longer operates by the exclusionary practices that it once did. 

Rather, what was effected was a misrecognition of others such as Indigenous 

people. The goal now is to reformulate a workable social theory that effects 

developments in areas such as law to ensure for the appropriate recognition of 

particular interests and differences within society. One particular proponent of 

this approach to the theory and politics of recognition is Axel Honneth. In 

transforming what he recognises as Hegel’s original idea, Honneth attempts to 

update Hegel’s conceptualisation of recognition for modern society.142 Honneth 

does so by focusing on three key elements of Hegel’s Phenomenology of Spirit 

(‘Spirit’) – love, rights and esteem.143 Honneth identifies these elements that 

Hegel traverses in his development of human spirit and consciousness through 

to its realisation of absolute spirit as being central to providing a moral 

imperative to modern society.144 The problem with doing so, however, is that 

Honneth largely ignores the greater price that is paid by others by way of the 

Aufhebung for spirit and consciousness to progress through each stage of 
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human history. Even when Honneth specifically addresses the issue of having 

to update Hegel’s philosophy in both his earlier and most recent writings,145 he 

still manages to fail to question the greater history of oppression that has 

occurred within practical articulations of Hegel’s ideals. By doing so, Honneth 

ignores the inordinate price that has been paid in reality by Indigenous people 

and other colonised groups. To this extent, Hegel’s ideology represents the 

exemplar colonial appropriation onto the one plane of all being that is before 

him.146 Through Hegel’s attempt to account for all of human history as the 

progress of spirit toward its absolute, his frame captures all.147 What eventuates 

in Hegel then, and in the appropriations of his philosophy for contemporary 

theories of rights and recognition, is the obsession with the sublation and 

synthesis of issues and interactions which continues the obscuring of the 

central role of exclusion and violence involved in the constitution of the the 

liberal subject. 

 

The important point to make here is to highlight the role that the splitting 

of consciousness, or that of consciousness recognising itself in the outside 

world by which it objectifies, plays in the progression of the history of human 

spirit for Hegel.148 It is this initial split, an alienation of self within self because 

consciousness recognises in itself the ability to split and differentiate itself, that 

sets in motion the dialectical movement of the spatial and temporal 

differentiation of human history. This ability and position of alienation becomes 

the teleological mediation of spirit’s progress toward its absolute, but in doing 

so, spirit becomes a narcissistic spiral of possessive desire that appropriates 

excess and produces liminal sameness in a perpetual self-referent and 

generalised categorisation. Value can only be attributed then according to a 

narcissistic basis and cognition can only occur premised on its own 

refractions.149 The most important referent used by Hegel – and indeed the 

history of the West – is that of the savage. In Lectures on the Philosophy of 

World History (‘World History’) specifically, it is the lesser human races that are 
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incapable of this alienation and therefore incapable of imbuing their will in an 

objective world.150 In Hegel’s hierarchy, Africa especially is a continent yet to be 

touched by light that is haunted in its own darkness without history.151 To be 

without history is central; as to have a history is to have begun the alienating 

progress of consciousness toward its absolute realisation. Savages – as 

representations also for many other important figures, histories and 

philosophies of the West – are both that mediation by which empire transits,152 

and that perpetual site of anxiety that produces further productive realisations of 

self.153 The savage however isn’t just about the image of savagery or the sign of 

savagery bound in distorted bodies or skin, but it is the epistemologically central 

role played by a concept of the primordial, backward savage that is judged in its 

form central to the historical intersubjective constitution of the subject of the 

West.154 That is, the concept of savagery, having its markers in the plurality of 

differentiated indigeneity, is a key aspect of the constitutive development of the 

individualised legal subject. 

 

Having explained this setting of, as with his other systems including 

recognition, previously in World History, and later in the Philosophy of Right 

(‘Right’),155 Hegel relies on a totalising encompassment of existent life to be 

expended in the progress of spirit toward its absolute.156 The work of 

recognition in Hegel’s philosophy is key because it provides spirit the 

opportunity to grow and expand through the periods of human history and the 

stage of the development of civil society – that is through family and onwards to 

the civil state.157 The important critique to note however is that this recognition 

and progress is only ever made possible by the working of a double exclusion 

according to a law of recognition that is mediated by a possessive logic of 

desire. This double exclusion is both the setting to work of the alienation central 

																																																								
150 G.W.F. Hegel, Lectures on the Philosophy of World History (Cambridge University Press, 

1975) 162-185.  
151 Ibid.  
152 Jodi A. Byrd, The Transit of Empire (University of Minnesota Press, 2011).  
153 Above n 124, Williams Jr.  
154 Peter Fitzpatirck, Modernism and the Grounds of Law (Cambridge University Press, 2001) 28-

31.  
155 Above n 140, Hegel, 216.  
156 Ibid 122-145.  
157 Ibid.  



	 36 

to Hegel’s philosophy, but also the history of the West’s attempt to reconcile this 

fundamental alienation at its core. 

 

The first exclusion operates as the spatial and temporal articulation of the 

system. Consciousness’ self-recognition and alienation is differed and deferred 

– applying Jacques Derrida’s neologism differance – as opposed to the savage, 

and to what the spirit makes objective in its interactive world.158 As spirit 

continues to develop this alienation and its own history, savages remain without 

the ability to strip themselves of their animal passion and instincts and 

subsequently unable then to make the rational decision to alienate themselves 

and their objective world.159 Spirit continues to develop along this dialectic by 

perpetually differing and deferring itself and its objective world, socialising with 

other common singularities in a system of right followed then by law that 

supports the greater expansion of a shared common and generalised will. The 

second exclusion that is operative in the double movement is that of the 

elimination of personality in the incessant march of progress under the guise of 

improvement through sublation.160 It is argued, however, that the production of 

a synthesis in the Hegelian triadic interaction keeps parts of both previous 

bodies toward a new unified and expanded whole. Honneth has specifically 

argued this is the case with regard to modern conceptualisations of rights where 

the base conceptualisation is slowly expanded to encompass more within its 

horizon.161 While this may be observable, it is only half of the truth and violently 

obscures from view the inequity in the interactions in both theory, history and 

practice, and the inordinate price that has been paid by those finding 

themselves subsumed. What is effected then is the necessitated exclusion and 

appropriation by way of the double movement of this exclusion.  

 

The production of social reality in this machinery through the socialisation 

of the intersubjective moment is a process of the realisation of the law of 

recognition. Not a natural law, but a law following human choice where the 
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process becomes abstracted and reified as the natural affinity of spirit in the 

history of the world. This event, the double exclusion, is experienced as one 

however. What this means is that the double exclusion operates as discussed 

above by obscuring and producing a certain amnesia which is key to the system 

of spirit in Hegel. Contained within this structure, there are different types of the 

recognition especially in colonial situations, but fundamentally there is an 

originary repetition of the double exclusion in every act of recognition and the 

event of the law and this remains an unaddressed problem of spirit and of 

sovereign authority and the responsibilities neglected within. I am not 

discussing just the abstracted and alienated concept of sovereignty, but again I 

emphasise the moment of enunciation, the very moment consciousness was set 

into motion, that only further necessitates economies of value and power 

according to self-interest and according to particular, not the claimed 

homogenous or natural, traditions and logic. The exclusions involved however 

remain an ambivalent process. That is, the exclusions are never complete as 

the structure necessitates this movement and consistently depends for its 

known existence on both the identification and sublation of excess by way of 

the appropriation of everything to the system of spirit. This system maintains 

this ambivalent paradox and foundation of a restrictive economy of meaning 

and form that expands into pluralism only in limited forms, the accepted 

boundaries of which are abstract, reified, and universal representations as to 

become representative of the teleological sign of spirit itself. This does not 

mean that actual physical elimination will occur; elimination will not always 

totalise, rather it is a calculation that continues within and maintains the 

structure, meaning that the ability of spirit to objectify anew remains part of its 

operative extension.162  

 

It is according to this restricted economy that the recognition of 

Indigenous people has occurred for centuries.163 Against and within a colonial 
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archive of the ‘savage’,164 perceptions of the ‘indigenous other’ have played a 

pivotal role in colonial history, particularly that of the former British empire. The 

British already knew the ‘Aboriginal’ before they arrived in Australia and their 

subsequent recognition of the savage both confirmed and challenged their 

representation of the pre-figured subject and object of indigeneity. Within this 

system, representations of indigeneity continued to change however via the 

successive interactions and practices of recognition that produced further 

projected pre-figurations and re-representations of the Aboriginal. For Franz 

Fanon, in his early exemplar critique of the psycho-affective violence of 

colonialism,165 he was marked as the ‘dirty nigger’.166 Fanon’s exegesis of his 

mark, as a powerful witnessing of colonialism,167 effected not simply the 

material circumstances of the colonised as is so often addressed limitedly in 

rehabilitations of liberalism, but shattered the possibilities of a corporal excess 

by prefiguring an always already formulation of the negro necessitated by 

settler colonialism. In this ‘corporeal malediction’ of the colonised, the ‘burden’ 

of which causes the colonised to be ‘overdetermined from without’,168 to be 

‘fixed’ and trapped within the embodied representation of black skin and black 

blood, the negro’s life is structured and determined always by the circumstance 

of settler colonialism.169 

 

The Australian experience of this ontological rendering is similar to that 

witnessed by Fanon but exceptional in its own right. Liminally fixed but 

overdetermined, Indigenous Australians were from the first instantiations of 

contact forced to adhere to the foreign corporealisation of their bodies. Objects 

of knowledge, understood as barely possessing knowledge or the capacity for 

it, Indigenous people were immediately situated as being spatially and 

temporally different to the foreign coloniser. Despite instructions to gain the 
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affection and good will of the natives, colonial intruders immediately set about 

demarcating the boundaries between accepted and excluded, savage and 

civilised, past and future, with Indigenous people being forced to exist on the 

perpetual frontier of this ambivalent difference in-between two poles. From as 

early as the first couple of days extending through the progressing months of 

the burgeoning colony in Port Jackson, naming, mapping and clearing of the 

land expanded and in doing so the instance for interaction between Indigenous 

and non-Indigenous people grew with the ever expanding nature of progress 

associated with settler colonialism. But it was this marking of the land that also 

marked the Indigenous body as geographical boundaries became limits of 

existence within and outside of the law. The detailed history of these 

encounters extends beyond the parameters of this paper and can be readily 

accessed in a number of sources, but an understanding of the discursively 

productive contingencies, including the mediating ideologies of the interactions, 

of this history are important to note for my present argument.  

 

Barry Morris has commentated on these earlier interactions and their 

productive and mediating ideologies through a critique of the violence of 

representation.170 Morris specifically addresses the ‘discursive constructions of 

Aboriginal identity in the social and cultural space of the pastoral frontier of 

colonial New South Wales’.171 In doing so, Morris demonstrates the productive 

and repressive nature of power and its confluence with knowledge on the 

colonial frontier. By Morris’ understanding, the cost of the mark of colonialism is 

the rendering of Indigenous people as knowable within a certain space.172 The 

problem however is that this rendering is never total or fixed but rather liminal in 

that it exists between the poles of exclusion and inclusion according to the 

power of the coloniser.173 The ambivalence of this liminality disturbs the assured 

certainty of settler colonialism and its frontier boundaries.174 Importantly for 

Morris, this mark of colonialism then productively obscures both Indigenous and 

non-Indigenous agency and their productions in their mediating liminalities 
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between their interactions in response to one another situated within the greater 

structure of settler colonialism. What is resultant, then, is the creation of a 

pathological anxiety in the settler colonialist that is expressed in different forms 

of legitimated violence.175 It is easy to understand at this point however how a 

pathology of settler colonialism is effected on Indigenous people too. Morris 

uses the example of the massacres of Indigenous people, such as that at Myall 

Creek,176 to demonstrate the differences and the productive forces at work 

when some forms of violence against Indigenous people, such as those seen 

as being retaliatory, are deemed legitimate against the spectral threat of 

indigeneity. The ‘psychological portrait’ of these interactions demonstrates 

again the effect of the mark of settler colonialism on both colonised and 

coloniser.177  

 

Irene Watson has perceptively described this mark further as the effect of 

settler colonialism by the coming of cloth.178 The cloth, and everything its arrival 

brought with it including British law and an assumed sovereignty over 

indigeneity, ‘emerged from a denial’ and exclusion of Indigenous being.179 

Before the coming of cloth, Indigenous people had ‘no consciousness of 

nakedness; the awareness of nakedness came with the clothed coloniser’.180 

Watson does not just mean the fact of bodily nakedness, but rather intimates 

toward a ‘raw’ being unencumbered of the imposed law and sovereignty of the 

coloniser that produced its presence by the exclusion and denial of ‘raw’ 

indigeneity.181 Yet it was the Indigenous body that became the marked 

embodiment of settler colonialism’s will by the forced articulation of a foreign 

corporealisation. For Watson then, ‘nakedness was made illegal; the naked 

body was subject to layers of domination and ever since’ Indigenous people 

have been ‘forced to cover’ their ‘lawful being’.182 Watson demonstrates not just 

the continued obsession with the Indigenous body and blood as a differential 
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self-referent for the colonialist, as a marker for both colonised and coloniser, but 

the ultimate effect of the ontological rendering of indigeneity as ‘clothed’.183  

 

What Fanon, Morris and Watson all demonstrate is the complex and 

discursive practices by which colonised and Indigenous people become 

forcefully trapped within foreign impositions that control their lives. What can be 

drawn from these examples is the observation of the structuring of sovereign 

authority that operates according to a possessive logic of desire in the 

continued and limited accommodation of Indigenous people. Aileen Moreton-

Robinson offers a detailed critique of this logic by which she explains how 

settler colonialism maintains a ‘possessive investment in sovereignty’.184 What 

becomes operative in this investment is a ‘discourse of pathology to legitimize’ 

the continued exclusion and elimination of indigeneity to protect the self as the 

dominant whole.185 Like Morris’ observation of a productive anxiety in the 

colonial frontier, Moreton-Robinson details an ‘ontological disturbance’ that is 

produced by the continued presence of indigeneity despite the investment of 

the dominant structure in a possessive white sovereignty that is mediated and 

produced by the exclusion of indigeneity. In response to this disturbance, 

‘possession that forms part of the ontological structure of white subjectivity is 

reinforced by its socio-discursive functioning’.186 This functioning operates to 

protect the dominant structure of settler colonialism by again setting the spatial 

and temporal differentiation of that which it wishes to exclude. To this extent, 

Moreton-Robinson argues that legal decisions such as that in the native title 

case of Members of the Yorta Yorta Aboriginal Community v Victoria (Yorta 

Yorta) (2002) 214 CLR 422 demonstrate how ‘[t]he possessive logic of 

patriarchal white sovereignty is predicated on exclusion; that is, it denies and 

refuses what it does not own – the sovereignty of the Indigenous other’.187 

Following these instances, ‘[t]he possessive logic of patriarchal white 

sovereignty is deployed to promote the idea of race neutrality through concepts 
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attached to the ideals of democracy… This allows patriarchal white sovereignty 

to remain transparent and invisible – two key attributes of its power’.188 

 

What these examples demonstrate is not only the price that has been 

inordinately paid by Indigenous people for their recognition and delayed 

inclusion, but also the productive circumstances of this operation. This is an 

example of Hegel’s philosophy and the law of recognition being worked out into 

the development and progress of the Australian nation; or Australian history as 

an example typical of Hegel’s ideal. But importantly also, as Fanon understood, 

the ability of the colonised to work through these pathologically restricting 

structures of dominance also becomes entangled and hindered by their effect. 

The colonised become ‘battered down’ by the stories and myths of their own 

people so much so they come to believe them and act accordingly.189 The 

experience of this for Fanon meant that his ‘body was given back… sprawled 

out, distorted, recolored, clad in mourning in that white winter day’.190 Yet 

despite this circumstance the colonised remains. Not just as a ‘yes’ but as an 

affirmation of their particular singularity and a marker of the ambivalent 

contingency of settler colonialism.191 Yet the colonised too is more than this, 

more than a marker of colonial agency, and their agency and possibility extends 

beyond the calculable derivation of recognition. But still in navigating this 

confined existence the colonised finds they ‘walk on white nails’,192 torn back 

down by every re-inscription of the colonial relationship: ‘A feeling of inferiority? 

No, a feeling of nonexistence’.193 It is this feeling of nonexistence, the 

experience of the double exclusion repeated, that is experienced as the same 

visceral tremor in the corporeal register of indigeneity in every moment of 

negative interaction despite the varying severity. This experience of 

nonexistence is what is entirely misunderstood and obscured by the current 

discourse of Indigenous rights and what affirms the single greater importance of 

every enunciation of indigeneity. Under this obscurity and partial redemption, 

																																																								
188 Ibid.  
189 Above n 165, Fanon, 84.  
190 Ibid 86.  
191 Ibid 173.  
192 Ibid 84-86.  
193 Ibid.  



	 43 

the colonised remains ‘acted upon… [v]alues that had not been created by his 

actions, values that had not been born of the systolic tide of his blood’.194  

 

By way of a summary of what I understand as the violence of recognition, 

I have argued that what is evidenced when drawing on these facets of 

recognition is that the act or non-act of recognition simultaneously produces 

and reaffirms a particular economy of meaning, value and truth according to 

established and exclusionary structures of hierarchy. By doing so, that which is 

recognised can only ever be so according to a particular and accepted 

translation of everything that is presented for recognition via an accepted 

valuation. In this moment, which forms part of every (mis)recognition and 

(re)cognition, there exists always an imperfect rendering of that which is 

presented in the encounter mediated by recognition. That is an infinite element 

is immediately rendered into the finite image, name, subject or object of 

recognition by way of excluding that which always already overflows the 

performative enunciation of recognition. What the discourse or law of 

recognition presents is a particular structure of mediating the interactions 

between diffuse singularities by their assumed conflict with one-another and the 

potential resolution of this conflict according to a skewered hierarchy that 

favours its dominant ideology of mediation. Recognition then is an important 

constitutive concept of modernity by way of its productive and definitional 

operation.  

	

2.4  Misconceptions of sovereignty  

Sovereignty – and specifically a concept of sovereign authority as I understand 

it – is central to the critical points made above about the limitations of the 

recognition campaign, the ambiguous nature of Indigenous rights and the 

violence of recognition. These issues of both the official recognition campaign 

and the wider discourse of the politics of recognition are first and foremost 

issues of sovereign authority. The traditional approach to addressing questions 

of the above issues and of Indigenous sovereignty however rely on the same 

presuppositions and intellectual traditions as does the concept and practice of 

																																																								
194 Ibid 171.  
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Indigenous rights. That is, dominant forms of sovereignty operate according to 

an assumed and homogenous understanding of sovereignty that can be 

identified generally – despite the notable differences in practice and theory – 

throughout Western intellectual history. The usual suspects of this tradition 

include Thomas Hobbes, Jean Bodin, Carl Schmitt, Hans Kelsen and Georgiou 

Agamben to name but only a few.195 Offcourse the attraction of these traditional 

conceptualisations of sovereignty, and indeed their relation to 

conceptualisations of Indigenous people as detailed above, were also pervasive 

in the social contract traditions outside of Hobbes through Jean-Jacques 

Rousseau to John Locke and the more recent articulations of liberal theorists of 

distributive justice such as John Rawls.  

 

The continued problem encountered again in this operation of 

sovereignty is the calculation and understanding of indigeneity according to the 

vast and simultaneously homogenous but differential tradition of a convergence 

of political and legal philosophy toward a common language assumed as 

representative of the homogeneous form of existent life. I have demonstrated 

above how I understand sovereign authority to operate according to this limited 

tradition in that the dominant culture produces for itself the ability to extend to all 

and to cut short a liminal anxiety in the violence of a determinate decision. By 

this operation, as Jacques Derrida has explained following Walter Benjamin, 

there is a violence involved in every decision that in relation to the sovereign 

enunciation serves to both create and preserve determinate existence. Yet as 

demonstrated above, it is the productive operation of the law of recognition that 

is obscured from critique and therefore also obscures the price that is paid in 

the exclusion of excess. By doing so, indigeneity remains to be translated into 

dominant terminologies and conceptualisations. This process is evidenced 

when affirmations of Indigenous sovereignty are met with proclamations of 

confusion and divergence, are automatically assumed to relate to a territorial 

and material threat to dominant wealth, and are suspended always as a 

																																																								
195 See Richard Joyce, Competing Sovereignties (Routledge, 2013).   
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conversation to be had at a future date that never arrives.196 What assertions of 

the essential confusion of what is demanded by Indigenous sovereignty achieve 

is the legitimation of the law of recognition. Rather than acknowledge the 

‘systolic’ affirmations of indigeneity inherent in every differential demand of 

Indigenous sovereignty,197 that is those produced by the different heartbeat of 

another singularity, the assessments of Indigenous sovereignty become 

subsumed in the abstracted teleology of liberal constitutionalism that is reliant 

on those same presuppositions detailed above. 

 

The concept of Indigenous sovereignty I advocate for begins by 

understanding that it exists outside of this limited economy of meaning. That it 

exists according to different conceptualisations of meaning and value that work 

in different ways to those in the liberal tradition. For example, it is a sovereignty 

that is born of an awareness of a relationship and being of ‘lawfulness’.198 That 

is a living law that is sung, drawn and walked in tandem with the fluxing nature 

of its interrelated being with the land. It is a law and a sovereignty that bends 

and changes in a time that moves with the undulating land and seasonal flow of 

water, not according to the lineal progression of exclusion and ‘vulgar time’,199 

the perpetual attempt to reconcile the alienation at the core of the 

intersubjective constitution of the subject of the West. Against notions of the 

extinguishment of title now embedded in Australian law, the Indigenous 

sovereignty I advocate for is one that ‘cannot die’ as it ‘lives in the land’ and 

‘transforms with the land itself’.200 And it is perhaps this point that is most 

important. Karena Shaw, in an exemplary critique of the legal and political 

philosophy of sovereignty, demonstrates and understands the above mentioned 

limits of the discourse of recognition and the important role played by 

																																																								
196 See Larissa Behrendt, ‘Aboriginal Sovereignty: A Practical Roadmap’ in Julie Evans, Ann 

Genovese, Alexander Reilly and Patrick Wolfe (eds) Sovereignty Frontiers of Possibility 
(University of Hawai’l Press, 2013).   

197 I use the word systolic to emphasise both the contracting nature of colonialism but yet also the 
existent affirmation that remains in an Indigenous presence.  

198 Above n 98 Watson; Darren Peter Parker, ‘An Aboriginal Jurisprudential Examination of 
Constitutional Recognition’ (2013) 22 Griffith Law Review 345.  

199 Heidegger’s term to refer to Hegel, Derrida uses this also in Glas.  
200 Above n 98 Watson, 39.  
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sovereignty in prefiguring and structuring the above mentioned repressions.201 

But it is Shaw’s contention that what is needed in response is the invention of 

new practices of sovereignty and of mediating the relationship between 

Indigenous and non-Indigenous people where I depart with her critique. As 

suggested above, the point should not be to invent and risk anew the dialectical 

affirmation of structural inequalities, but rather it should be an emphasis on the 

being witness to the productive operation of these structures and to hear and 

acknowledge the heart beat that already exists from within sovereign 

affirmations such as Fanon’s ‘systolic’ response to the experience of 

nonexistence. 

 

The refocus of this witnessing turns to the moments both productive and 

descriptive of the enunciation of recognition – that is the understanding of the 

sovereign authority involved in the in enunciation. James Martel has suggested 

that by a refocusing of the questions of sovereign authority, an ‘anarchist 

hypothesis’ of sovereignty can be achieved free from the idolatrous and 

essentialist politics normally associated with a practice of representation and via 

a reformulation of the very principles of sovereignty.202 That is by engaging with 

the forms of representation inherent in liberal traditions of law and sovereignty, 

and by highlighting their contingent failure to ‘function as an image of authority 

that is superimposed’,203 we can begin to understand sovereignty and 

representation as simply the ‘site upon which the drama of democratic… politics 

becomes enacted’.204 That is by avoiding the sense that sovereignty as it is 

known is ‘both necessary and inevitable’, different articulations can be 

acknowledged and explored.205 Importantly for Martel, what must be addressed 

is that which Benjamin called ‘the phantasmagoria’ of a fetishism that ‘seeks 

knowledge as a way to assert truth… a swirl of misreading and idolatry that 

produces what passes for reality in our world’.206 If we as agents in this field 

come to understand that ‘[o]ur acts of representation… are a gesture, a way of 

																																																								
201 Karena Shaw, Indigeneity and Political Theory: Sovereignty and the Limits of the Political 

(Routledge, 2008).  
202 James Martel, Divine Violence (Routledge, 2012) 131.  
203 Ibid 10-12.  
204 Ibid.  
205 Ibid.  
206 Ibid 11.  
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reaching out towards a reality and a truth that is totally obscure to us’, we can 

understand how a ‘failure of representation to convey truth’, can remove the risk 

of being ‘completely determined by the “mythologies”… that fetishists engage 

with’.207  

 

I understand Martel’s project as an important critique of the problem of 

alienation at the core of the intersubjective constitution of the subject in Hegel’s 

philosophy and the resultant influences this productive structure has had 

through a politics and discourse of recognition. While maintaining his critique 

within the intellectual tradition of the West, Martel’s exegesis of sovereignty is 

nonetheless important as it takes this obscure practice to its very limits and 

highlights its contingencies and fallibilities. The ability to be able to witness what 

Patchen Markell has highlighted as the ontological vulnerability in the 

interaction of sovereign agency by way of Martel’s critique of sovereignty 

provides the ability to open the established discourse to other possibilities.208 It 

is this moment too that Homi K. Bhaba emphasises as being important to a 

reworking of the practice and understanding of sovereign authority and the 

subject of enunciation;209 it is also at this level of critique where the traditional 

discourse of liberalism is vulnerable to change and open to hear and 

acknowledge the heartbeat of another singularity. Yet, as Derrida argues in the 

provision of a critique of the overturning of the classical philosophical 

oppositions in the Western tradition, it also at this point of productive anxiety in 

the foundations of liberalism that the risk of reinforcing the dogmatic inequalities 

being challenged remains at its most dangerous.210 
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208 Patchen Markel, Bound by Recognition (Princeton University Press, 2003).    
209 Homi K. Bhaba, The Location of Culture (Routledge, 1994) 247-248.  
210 Jacques Derrida, Positions (The University of Chicago Press, 1981).  
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3. Method and thesis statement  

	
How do we interpret the history of an example that allows the 

re-inscription of the structure of a universal law upon the body 

of an irreplaceable singularity in order to render it thus 

remarkable?  

Jacques Derrida211 

 

A boy stands in a void. Before him stand four tall figures and 

beside them a kurruluk rests. Each of the group stand 

together in a circle and observe one another. Suddenly the 

four figures and the kurruluk converge as one. The boy now 

stands facing the kurruluk however he experiences the void 

simultaneously as both boy and kurruluk. As the kurruluk lifts 

to fly away the boy experiences himself leave himself as does 

the kurruluk. Distant voices begin to call. The calls become 

louder as the distance between the boy and the kurruluk, felt 

together as one, grows. Suddenly, as the voices become so 

violently loud they cause a tremendous tremor. Then just as a 

feeling of death rises, the kurruluk and the boy turn and 

converge as one.  

Kurruluk yakuwa212 

 
My issue now becomes one of having to understand how I address the 

problems that I have identified with the official recognition campaign and the 

politics of recognition that is reflective not just of the methodological issues 

posed by an understanding of these issues, but also reflective of my intention to 

foreground an understanding of Indigenous sovereignty. The quote and dream 

story above go some way to explaining my intention with regard to this 

methodological endeavour. The quote from Derrida succinctly explains my 

																																																								
211  Jacques Derrida, Monolingualism of the Other (Stanford University Press, 1998). 
212 Kurruluk yakuwa translates from Wamba Wamba to English as ‘magpie dream’. The Wamba 

Wamba are from the North West of Victoria, located among the lakes region beside the Rivers 
Loddon and Murray between Swan Hill and Kerang. Many Wamba Wamba still live in this area 
however communities exist throughout New South Wales and Victoria due in large part to the 
diaspora of Indigenous people as a result of the protection regimes implemented from the mid-
1850s onwards which further forced Indigenous people to reserves such as Cummeragunja, 
Warangesda and Moonahcullah. My thesis is informed in part by the experiences of the Wamba 
Wamba people that lived in the Riverina region of Southern New South Wales and Northern 
Victoria with a focus on the township of Deniliquin and the connected Moonahcullah reserve. My 
thesis is also partly the story of my own family. 
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central critique of the discourse and law of recognition as a whole. The dream 

story provides an alternative Indigenous understanding of the law and 

sovereign authority from my own perspective as an Indigenous person. Rather 

than be a claim to authenticity, or a claim to essential and concrete identity, the 

kurruluk yakuwa (the magpie dream) is representative of a diffuse singularity 

according to its own calculations and understandings of meaning, value and 

law. The relationship between the four figures understood to be ancestors, the 

boy and the kurruluk, represent a living law that while separate in some physical 

corporeality is also simultaneously combined as a living embodiment of the 

responsibilities that are necessitated by this relationship. It is therefore by an 

understanding of both of these positions that I approach my research. In this 

respect I intend my research to be an important contribution to a growing field of 

critical Indigenous legal theory and a refocusing of the recognition discourse on 

the problem of sovereign authority. 

 

My research is addressed toward providing an answer to the question of 

whether or not a more just reformulation of the relationship between Indigenous 

and non-Indigenous Australians can be achieved outside of the politics of 

recognition. My approach to completing this research is largely a discursive, 

interdisciplinary development of doctrinal research combined with archival 

attendance where needed and appropriate. To this extent my research focuses 

on historical documents, case law and legislation, government reports and 

documents and a large corpus of literature from a number of different scholarly 

fields including law, philosophy, politics, sociology, anthropology and history. My 

approach to my research is largely structured in the same way that I have this 

seminar paper and is detailed further below.  

 

Significant literature exists with regard to the conventional boundaries 

situating the accommodation of dispossessed Indigenous people in liberal 

democracies via a discourse of recognition and the expansion of the liberal 

rights discourse.213 Recent research has also proliferated with regards to the 

																																																								
213 As demonstrated above.  
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best way forward for constitutional recognition within these limits,214 including a 

significant focus on comparative analysis between other contextually similar 

jurisdictions that already have some measure of constitutional or major 

legislative basis for Indigenous rights such as Canada, New Zealand and the 

United States.215 My focus rather is on what I believe to be the position that it is 

better to yuma than be recognised.216 What I mean by this is to ask when and 

where can Indigenous people be or exist outside of the restricted economy that 

Indigenous people have been forced to live within.  

 

In addressing this issue I focus on the use of critical literature largely 

informed by the deconstructive readings of Jacques Derrida. Of specific 

importance is the ability of deconstruction to be assist in the tracing of the 

itinerary of the postcolonial subject.217 What this tracing allows in an 

understanding of the productive mediations of law and sovereignty that exist in 

the liminality between conditional and unconditional conceptualisations of law, 

hospitality, forgiveness, and colonial culture. By opening this space, 

deconstruction assists in being able to overturn and displace the closed 

horizons of meaning and existence inherent in liberal constitutionalism as to 

attempt to reconfigure a space more conducive to greater Indigenous self-

determination. Derrida also assists in understanding the processes by which 

written texts and documents of law are representative of sovereign forces of 

authority and how their meaning is subject to the iterable nature of differance in 

always already being differed and deferred from the intentions of their founding 

authors or events.218 This critique specifically assists in the exposure of the 

legal foundations of the sovereign authority of the Australian nation and its 

institutional representation in the Constitution as being contingently involved in 

its own myth making by allowing for the continued ‘re-inscription of the structure 

of a universal law upon the body of an irreplaceable singularity’.219 My attempt 

is to follow Gaytari Chakravorty Spivak’s lead and to take deconstruction 

																																																								
214 Also demonstrated above.  
215 This was especially addressed by the expert panel above n 3.  
216 Yuma means ‘to exist’ or ‘to be’ in Wamba Wamba.  
217 Gayatri Chakravorty Spivak, ‘Can the Subaltern Speak?’ in C Nelson and L Grossberg (eds) 

Marxism and the Interpretation of Culture (Macmillan Education, 1988).  
218 Jacques Derrida, Limited Inc (Northwestern University Press, 1977) 1-22.  
219 Above n 211, Derrida.  
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beyond its European insights in Derrida, and move from Spivak’s question of 

whether the subaltern can speak, to affirming that the kurruluk does indeed 

speak.220 By doing so, I combine my deconstructive reading with a growing 

corpus of what I identity as critical Indigenous legal theory.221 

 

4. Chapter structure and summaries  

 

I have provided a brief overview of my planned chapters below and my progress 

toward their completion.  

Introduction  

Chapter One – Better yuma than be recognised  

Chapter one provides a critical review of the recognition literature and 

locates a failure of the dominant liberal rights approach to properly 

comprehend the issue of sovereign authority and the demands that are 

being made of Indigenous people. I situate this critique within the 

concept of being brought before the law. My research is complete for this 

chapter and my writing is approximately at half way.  

 

Chapter Two – The law of recognition  

Chapter two, separated in two parts, provides a detailed critique of the 

violence of recognition in Hegel’s philosophical system. The second part 

of this chapter relates this violence to contemporary circumstances and 

demonstrates its influence on the current practice of the politics of 

recognition. Research for this chapter is largely complete but I am in the 

early stages of writing.  

 

Part One – The possessive logic of desire in Hegel’s recognition   

																																																								
220 Above n 217, Spivak.  
221 Christine Black, The Land is the Source of the Law (Routledge, 2011); John Borrows, 

Freedom & Indigenous Constitutionalism (University of Toronto Press, 2016); John Borrows, 
Drawing out the Law: A Spirit’s Guide (University of Toronto Press, 2012); Dale Turner, This is 
Not a Piece Pipe (University of Toronto Press, 2006); Leanne Simpson, Dancing On Our 
Turtle’s Back (ARP Books, 2011); Aileen Moreton-Robinson (ed), Sovereign Subjects (Allen & 
Unwin, 2007); Taiaiake Alfred, Wasase (University of Toronto Press, 2009); Benjamin 
Richardson, Shin Imai and Kent McNeil (eds) Indigenous Peoples and the Law (Hart Publishing, 
2009); Audra Simpson and Andrea Smith (eds), Theorizing Native Studies (Duke University 
Press, 2014).  
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Part Two – Law’s articulation of the possessive logic of desire  

 

Chapter Three – Colonial instantiations of recognition  

Chapter three provides specific engagement with the colonial 

instantiations of recognition and the price that is paid by Indigenous 

people for their recognition. This chapter is focused also on the 

protection regimes in pre and post-federation New South Wales and 

involves a planned visit to the archives of the Department of Aboriginal 

Affairs. Ethics approval has not yet been sought for this, but conditional 

approval has been granted by the Department of Aboriginal Affairs. 

 

Part One – The recognition of savages     

Part Two – From recognition to protection and back again   

  

Chapter Four – Being other than we are 

Chapter four provides a development of alternative formulations of the 

sovereign relationship by developing the work of James Martel, William 

Connolly, Jacques Derrida and Jean-Luc Nancy with respect to 

Indigenous issues of recognition. Research is mostly complete for this 

section and I have begun some writing.  

 

Part One – Sovereignty otherwise  

Part Two – Constituting otherwise  

 

Chapter Five – The kurruluk speaks 

Chapter five is dedicated to a conceptualisation of Indigenous 

sovereignty. Research and planning continues on this chapter. This 

chapter will also provide an engagement with what I have identified as 

the growing field of critical Indigenous legal theory.  

 

Conclusion  
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5. Toward completion  
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